BENICIA PLANNING COMMISSION
PLANNING COMMISSION AGENDA
Council Chamber, 250 East L. Street
March 08, 2018
7:00 PM

1. OPENING OF MEETING

2. PLEDGE OF ALLEGIANCE

3. ROLL CALL OF COMMISSIONERS

4. REFERENCE TO FUNDAMENTAL RIGHTS OF PUBLIC
A Plaque stating the Fundamental Rights of each member of the public is posted at the entrance to this
meeting room per section 4.04.030 of the City of Benicia's Open Government Ordinance.
5. ADOPTION OF AGENDA

6. OPPORTUNITIES FOR PUBLIC COMMENTS
This portion of the meeting is reserved for persons wishing to address the Commission on any matter
not on the agenda that is within the subject jurisdiction of the Planning Commission. State law prohibits
the Commission from responding to or acting upon matters not listed on the agenda.
Each Speaker has a maximum of five minutes for public comment. If others have already expressed
your position, you may simply indicate that you agree with a previous speaker. If applicable, a
spokesperson may present the views of your entire group. Speakers may not make personal attacks on
council members of the public, or make comments which are slanderous or which may invade an
individual's personal privacy.
7. WRITTEN
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8. PUBLIC COMMENTS

9. CONSENT CALENDAR
Consent Calendar items are considered routine and will be enacted, approved or adopted by one
motion unless a request for discussion or explanation is received from the Planning Commission or a
member of the public by submitting a speaker slip for that item.
Any Item identified as Public Hearing has been placed on the Consent Calendar because it as not
generated any public interest or dissent. However, if any member of the public wishes to comment on a
Public Hearing item, or would like the item placed on the regular agenda, please notify the Community
Development Staff either prior to or at the Planning Commission meeting, prior to the reading of the
Consent Calendar.
9.A FEBRUARY 8, 2018 DRAFT MINUTES
2-8-18 Planning Commission Draft Minutes
9.B USE PERMIT FOR OUTDOOR STORAGE OF CONSTRUCTION EQUIPMENT AND
MATERIALS, AFTER A DETERMINATION THAT THE PROJECT IS EXEMPT FROM
CEQA
At its November 9, 2017 meeting, the Planning Commission held a public hearing to discuss the
application. After taking public comment and discussing the project, the Commission continued the item
to January 11, 2018. Staff met with the applicant at the project site on December 4, 2017, and
conducted additional research into the site history and the proposed use. This item was subsequently
continued to February 8 and March 8, 2018. Staff requests that the Commission continue this item to a
date uncertain. Public notice will be re-distributed and re-posted prior to any further public hearing on
this topic.
RECOMMENDATION:
Continue the item.
PC Staff Report 2000 Park Road_Continued
10. REGULAR AGENDA ITEMS
10.A USE PERMIT FOR AN EATING AND DRINKING ESTABLISHMENT WITH FULL
ALCOHOLIC BEVERAGE SERVICE PURSUANT TO THE HARBOR WALK PLANNED
DEVELOPMENT PLAN AND PURSUANT TO THE DOWNTOWN MIXED USE
MASTER PLAN FOR A BAR OR TAVERN OPERATING AFTER 9 P.M. AND BEFORE 7
A.M. AT 280 FIRST STREET, AFTER A DETERMINATION THAT THE PROJECT IS
EXEMPT FROM CEQA.
The applicant requests a Use Permit to authorize the sale of full alcoholic beverages at The Loft/The
Speakeasy, 280 First Street. The Use Permit is necessary in association with the Type 47 liquor license
(beer, wine, distilled spirits at a bona fide eating place) issued by the Department of Alcoholic Beverage
Control (ABC) in May 2017. No physical changes to the property are proposed; however, the
applicant recently completed an interior remodel that is not a part of the Use Permit.
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RECOMMENDATION:
Adopt a resolution approving the Use Permit for 280 First Street, based on the findings and subject to
conditions listed in the attached resolution, after a determination that the project is exempt from CEQA.
280 First Street Staff Report
1. Draft Resolution
2. Resolution NO. 03-20
3. Site Plan - Harbor Walk
4. 280 First Street Type 47 ABC License
5. Applicant Project Summary
6. 280 First Street Floor Plan
7. Applicant Exceptions to Conditions of Approval.kw
10.B STUDY SESSION TO EVALUATE POTENTIAL ZONING TEXT AMENDMENTS
RELATED TO ACCESSORY DWELLING UNITS
The Planning Commission will conduct a study session to review and comment on proposed
amendments to the Accessory Dwelling Unit regulations (Benicia Municipal Code Section 17.70.060
and ancillary buildings in the Downtown Mixed Use Master Plan, DMUMP). Staff will use the
Commission’s feedback to prepare for a public hearing in Spring, 2018. The changes are proposed
because State law regarding Accessory Dwelling Units (ADUs) changed in 2017 and 2018.
RECOMMENDATION:
Provide feedback to staff regarding the proposed amendments and in the following areas:
•
Parking requirements;
•
Maximum unit size (floor area);
•
ADUs above detached garages; and
•
Design standards.
Accessory Dwelling Unit Staff Report
1. Draft Amendments - Clean
2. Draft Amendments - Markup
3. HCD Accessory Dwelling Unit Memorandum
4. Map Half-Mile Radius from SolTrans Bus Stops
11. COMMUNICATION FROM STAFF
Presentation regarding Priority-Based Budgeting.
3

3

12. COMMUNICATION FROM COMMISSIONERS

13. ADJOURNMENT
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Public Participation
The Benicia City Council and its Boards and Commissions welcome public participation.
Pursuant to the Brown Act, each public agency must provide the public with an opportunity to speak on any
matter within the subject matter jurisdiction of the agency and which is not on the agency's agenda for that
meeting. The City Council allows speakers to speak on non-agendized matters under public comment, and
on agendized items at the time the agenda item is addressed at the meeting. Comments are limited to no
more than five minutes per speaker. By law, no action may be taken on any item raised during the public
comment period although informational answers to questions may be given and matters may be referred to
staff for placement on a future agenda of the City Council.
Should you have material you wish to enter into the record, please submit it to the City Manager.
Disabled Access or Special Needs
In compliance with the Americans with Disabilities Act (ADA) and to accommodate any special needs, if you
need special assistance to participate in this meeting, please contact Alan Shear, the ADA Coordinator, at
(707) 746-4200. Notification 48 hours prior to the meeting will enable the City to make reasonable
arrangements to ensure accessibility to the meeting.
Meeting Procedures
All items listed on this agenda are for Council discussion and/or action. In accordance with the Brown Act,
each item is listed and includes, where appropriate, further description of the item and/or a recommended
action. The posting of a recommended action does not limit, or necessarily indicate, what action may be
taken by the City Council.
Pursuant to Government Code Section 65009, if you challenge a decision of the City Council in court, you
may be limited to raising only those issues you or someone else raised at the public hearing described in this
notice, or in written correspondence delivered to the City Council at, or prior to, the public hearing. You
may also be limited by the ninety (90) day statute of limitations in which to challenge in court certain
administrative decisions and orders (Code of Civil Procedure 1094.6) to file and serve a petition for
administrative writ of mandate challenging any final City decisions regarding planning or zoning.
The decision of the City Council is final as of the date of its decision unless judicial review is initiated pursuant
to California Code of Civil Procedures Section 1094.5. Any such petition for judicial review is subject to the
provisions of California Code of Civil Procedure Section 1094.6.
Public Records
The agenda packet for this meeting is available at the City Manager's Office and the Benicia Public Library
during regular working hours. To the extent feasible, the packet is also available on the City's web page at
www.ci.benicia.ca.us under the heading "Agendas and Minutes." Public records related to an open session
agenda item that are distributed after the agenda packet is prepared are available before the meeting at the
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City Manager's Office located at 250 East L Street, Benicia, or at the meeting held in the Council Chambers.
If you wish to submit written information on an agenda item, please submit to the City Clerk as soon as
possible so that it may be distributed to the City Council. A complete proceeding of each meeting is also
recorded and available through the City Clerk’s Office.
Contact Your Council Members
If you would like to contact the Mayor or a Council Member, please call the number listed below to leave a
voicemail message.
Mayor Patterson: 746-4212
Vice Mayor Young: 746-4213
Council Member Campbell: 746-4213
Council Member Hughes: 746-4213
Council Member Schwartzman: 746-4213
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DRAFT
MINUTES OF THE
REGULAR MEETING – PLANNING COMMISSION
February 8, 2018
City Council Chambers, City Hall, 250 East L Street, complete proceedings of which are
recorded on tape.
1) OPENING OF MEETING (Activated at 00:00:05)
2) PLEDGE OF ALLEGIANCE (Activated at 00:00:08)
3) ROLL CALL OF COMMISSIONERS (Activated at 00:00:20)

Present:
Absent:
Staff Present:

Commissioners Dravnieks Apple, Oakes, Radtke, and Vice Chair Macenski
Commissioners Catton, Masdeo, and Chair Birdseye
Suzanne Thorsen, Principal Planner
Kat Wellman, Contract Attorney
Adrian Lopez, Assistant Planner
Dorothy Dickson-Dodds, Recording Secretary (Activated at 00:00:18)

4) REFERENCE TO FUNDAMENTAL RIGHTS OF PUBLIC (Activated at 00:00:42)
5) ADOPTION OF AGENDA (Activated at 00:01:01)

On motion of Commissioner Dravnieks Apple, seconded by Commissioner Oakes, the agenda
was adopted, by the following vote:
Ayes:
Commissioners Dravnieks Apple, Oakes, Radtke, and Vice Chair Macenski
Noes:
None
Absent:
Commissioners Catton, Masdeo, and Chair Birdseye
Abstain:
None
6) OPPORTUNITIES FOR PUBLIC COMMENTS (Activated at 00:01:27)
7) WRITTEN – None (Activated at 00:01:35)
8) PUBLIC COMMENTS (Activated at 00:01:43)
A resident of Benicia described his positive experience living in Benicia. He spoke about his experiences
having a license to sell Cannabis. (Activated at 00:01:46)
9) CONSENT CALENDAR (Activated at 00:05:12)

On motion of Commissioner Oakes, seconded by Commissioner Dravnieks Apple, the Consent
Calendar was approved by the following vote:
Ayes:
Commissioners Dravnieks Apple, Oakes, Radtke, and Vice Chair Macenski
7

Noes:
Absent:
Abstain:

None
Commissioners Catton, Masdeo, and Chair Birdseye
None (Activated at 00:05:51)

9.A) JANUARY 11, 2018 DRAFT MINUTES (Activated at 00:05:29)
9.B) USE PERMIT FOR NONCONFORMING OUTDOOR STORAGE OF CONSTRUCTION
EQUIPMENT AND MATERIALS AT 2000 PARK ROAD (PINE LAKE), AFTER A
DETERMINATION THAT THE PROJECT IS EXEMPT FROM CEQA
9.C) VARIANCE FOR TAKE-OUT SERVICE WITHIN 500 FEET OF A PARK AT 155 MILITARY
EAST, AFTER A DETERMINATION THAT THE PROJECT IS EXEMPT FROM CEQA. (Activated
at 00:06:11)
9.D) GENERAL PLAN ANNUAL PROGRESS REPORT TO THE STATE OF CALIFORNIA,
AFTER FINDING THAT THE REPORT IS NOT A PROJECT UNDER CEQA (Activated at 00:06:14)
10) REGULAR AGENDA ITEMS - None (Activated at 00:06:20)
11) COMMUNICATION FROM STAFF - None
12) COMMUNICATION FROM COMMISSIONERS (Activated at 00:06:32)
Commissioner Oakes inquired about a public restroom in the downtown area; he asked how that would
affect the General Plan. He asked staff if this topic could be agendized for future agenda and affect the
General Plan (Activated at 00:06:35)
13) ADJOURNMENT (Activated at 00:07:35)
Vice Chair Macenski adjourned the meeting at 7:16 p.m. (Activated at 00:07:50)
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AGENDA ITEM
PLANNING COMMISSION MEETING
MARCH 8, 2018
CONSENT CALENDAR ITEMS

TO

:

Planning Commission

FROM

:

Suzanne Thorsen, Principal Planner

SUBJECT

PROJECT

:

:

USE PERMIT FOR OUTDOOR STORAGE OF CONSTRUCTION
EQUIPMENT AND MATERIALS, AFTER A DETERMINATION
THAT THE PROJECT IS EXEMPT FROM CEQA
2000 Park Road
Permit #17PLN-00025
APN #0080-120-140

BACKGROUND:
At its November 9, 2017 meeting, the Planning Commission held a public hearing to discuss the
application. After taking public comment and discussing the project, the Commission continued
the item to January 11, 2018. Staff met with the applicant at the project site on December 4,
2017, and conducted additional research into the site history and the proposed use. This item was
subsequently continued to February 8 and March 8, 2018.
Staff requests that the Commission continue this item to a date uncertain. Public notice will be
re-distributed and re-posted prior to any further public hearing on this topic.

RECOMMENDATION:
Continue the item.
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AGENDA ITEM
PLANNING COMMISSION MEETING
MARCH 8, 2018
REGULAR AGENDA ITEMS

TO

:

Planning Commission

FROM

:

Suzanne Thorsen Principal Planner

SUBJECT

:

USE PERMIT FOR AN EATING AND DRINKING
ESTABLISHMENT WITH FULL ALCOHOLIC BEVERAGE
SERVICE PURSUANT TO THE HARBOR WALK PLANNED
DEVELOPMENT PLAN AND PURSUANT TO THE DOWNTOWN
MIXED USE MASTER PLAN FOR A BAR OR TAVERN
OPERATING AFTER 9 P.M. AND BEFORE 7 A.M. AT 280 FIRST
STREET, AFTER A DETERMINATION THAT THE PROJECT IS
EXEMPT FROM CEQA.

PROJECT

:

280 First Street
18PLN-00009
APN: 0080-040-160

EXECUTIVE SUMMARY:
The applicant requests a Use Permit to authorize the sale of full alcoholic beverages at The
Loft/The Speakeasy, 280 First Street. The Use Permit is necessary in association with the Type
47 liquor license (beer, wine, distilled spirits at a bona fide eating place) issued by the
Department of Alcoholic Beverage Control (ABC) in May 2017. No physical changes to the
property are proposed; however, the applicant recently completed an interior remodel that is not
a part of the Use Permit.
RECOMMENDATION:
Adopt a resolution approving the Use Permit for 280 First Street, based on the findings and
subject to conditions listed in the attached resolution, after a determination that the project is
exempt from CEQA.
BACKGROUND:
Property Owner/Applicant
General Plan Designation
Zoning Designation
Existing Use

:
:
:
:

Adjacent Zoning and Uses:
North
:

Town Core (TC) / Commercial

Jason Diavatis
Downtown Commercial
Town Core
Eating and Drinking Establishment with wine and beer
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280 First Street
18PLN-00009
March 8, 2018

East
West
South

:
:
:

Town Core (TC) / Multi-Family Residential
Town Core (TC) / Commercial
Town Core (TC) / Commercial

Figure 1: Location Map 280 First Street

Project Site

Site Description
The subject site is an approximately 1,380 square foot tenant space in the Harbor Walk Planned
Development in downtown Benicia, located on the east side of First Street between East B Street
and East D Street. The establishment is located in an existing mixed-use building, with
commercial/service tenants on the first floor and residential condominiums on the upper floors.
Parking is provided on-street and in designated stalls located approximately ½ block to the east
on Marina Village Road.
Harbor Walk Planned Development Plan
The Harbor Walk mixed-use development was approved in 2003. The Planned Development
Plan for Harbor Walk (See Attachment 2, Resolution No. 03-20) approved the development
subject to standards contained in the Downtown Commercial zoning district, with some
conditions and exceptions as outlined in the resolution. The Planned Development Plan included
approval of an eating and drinking establishment with live entertainment and/or full alcoholic
beverage service in Building 400, which is the southernmost commercial building located near
East B Street (see Attachment 3, site plan). This approval was specific only to Building 400,
meaning that such a use in any other commercial building within Harbor Walk would require
approval of a Use Permit.
The Downtown Mixed Use Master Plan (2007) established new zoning districts and development
regulations for the downtown, including Harbor Walk. Upon adoption of the DMUMP, Harbor
CITY MISSION
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280 First Street
18PLN-00009
March 8, 2018

Walk was rezoned to Town Core (TC) and the Planned Development Plan became legal
nonconforming subject to the requirements of BMC Chapter 17.98.
In 2010, Community Development Department staff made a zoning determination that Harbor
Walk may continue to operate under the allowed uses and development standards of the Planned
Development Plan; except that a use outside the parameters of the plan would be subject to the
DMUMP and the legal nonconforming status would be lost.
In 2012, approval was issued for The Loft, a combined show room and eating establishment with
beer and wine. Eating and drinking establishments with beer and wine service are a permitted
use per the Planned Development Plan; therefore, The Loft was approved as a permitted use.
Recent Liquor License: Full Alcoholic Beverage Service
From 2013 through 2017, The Loft operated under liquor licenses authorizing the sale of beer
and wine, consistent with the zoning approval that had first been issued in 2012. In May 2017
the California Department of Alcoholic Beverage Control (ABC) issued a Type-47 license that
authorizes the on-site sale of beer, wine, liquor and distilled spirits with a bona fide eating
establishment (see Attachment 4: 280 First Street Type-47 License).
Jason Diavatis, the business/property owner submitted his application for the Type 47 license to
the ABC in November, 2016. The Type 47 license was issued prior to the Planning Division’s
knowledge of the application request and without necessary Use Permit approval. Therefore, the
applicant is seeking after-the-fact approval of the land use in order to facilitate the ABC license
that was issued in May 2017.
The Speakeasy
No physical changes to the property are proposed at this time. In 2017 the applicant completed
an interior remodel for “The Speakeasy” without necessary building and health department
permits. While the enforcement and permitting issues related to The Speakeasy have now been
resolved, it was during this period that staff from the Planning Division became aware of the
change in the ABC license and notified the applicant of the need for a Use Permit.
SUMMARY
A. Project Description
The requested Use Permit will authorize the sale of full alcoholic beverages at The Loft/The
Speakeasy, 280 First Street, in association with the Type 47 liquor license issued by the
Department of Alcoholic Beverage Control (ABC) in May 2017. The applicant has provided a
project summary and floor plan which are provided as Attachments 5 and 6.
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Figure 1: The Loft/The Speakeasy (280 First Street)

Images provided by applicant.
B. Project Analysis
1. General Plan
The General Plan designates the land use for the property as Downtown Commercial, which
includes a wide range of retail businesses, restaurants and lodging as well as offices and
residences above the first floor. The following General Plan goals and policies pertain to the
proposed Use:
 Goal 2.12: Strengthen the Downtown as the City’s central commercial zone.
o Policy 2.12.1: Emphasize retail sales and service businesses along First Street,
preferring retail commercial on the street level and encouraging other
commercial, office, and housing as important supporting uses on upper floors.
o Policy 2.12.3: Seek to make Downtown a thriving and vigorous community center
offering a variety of activities and attractions for residents and visitors.
2. Zoning
Pursuant to the Harbor Walk Planned Development Plan (Downtown Commercial Zoning),
an Eating and Drinking Establishment with Full Alcoholic Beverage Service requires a Use
Permit. The Downtown Mixed Use Master Plan requires that a bar, tavern or nightclub
operating after 9:00 p.m. and before 7:00 a.m. in the Town Core district must obtain approval
of a Use Permit. A bar or tavern is distinguished from a restaurant by the proportionality of
food service to alcohol sales.
While The Loft remains subject to the requirements of the Planned Development Plan, staff
recommends that the proposed Use Permit be issued under the regulatory framework of both
the Planned Development Plan (Eating and Drinking Establishment with Full Alcoholic
Beverage Service) and the Downtown Mixed Use Master Plan (Bar or Tavern operating after
9 p.m. and before 7 a.m.) in order to clearly address the land use entitlements required for
this establishment.
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March 8, 2018

3. Use Considerations
Hours of Operation
The hours of operation approved per the ABC Type-47 license are 8:00 a.m. to 1:00 a.m.
daily (patio hours limited to 10:00 p.m.). The applicant opposes any further restriction on
hours of operation beyond what was approved by the ABC through the liquor licensing
process.
Staff evaluated hours of operation with respect to the already-issued ABC license for The
Loft, as well as similar types of establishments in the downtown.
Table 1: Operating Hours of Representative Eating and Drinking Establishments in the
City
Establishment Address

Weekday Hours (Web)

Weekend Hours (Web)

Rookie’s

321 First Street

11 a.m. to 12 a.m. (M-Th)
11 a.m. to 1 a.m. (F)

11 a.m. to 1 a.m. (F)
9 a.m. to 12 a.m. (Sun)

Sailor Jack’s

123 First Street

11 a.m. to 9 p.m. (M-Th)
11 am. to 10 p.m. (F)

9 a.m. to 10 p.m. (Sat)
9 a.m. to 9 p.m. (Sun)

Union Hotel

401 First Street

11 a.m. to 2:30 p.m.
4 p.m. to 10 p.m.

Same as weekdays (Sat)
10 a.m.to 3 p.m. & 4 p.m. to
9 p.m. (Sun)

Lucca

439 First Street

11 a.m. to 9 p.m. (M-Th)
11 a.m. to 10 p.m. (F)
(bar open until 2 a.m.)

11 a.m. to 9 p.m. (Sat)
10 a.m. to 2 p.m. (Sun)
(bar open until 2 a.m.)

The Rellik

726 First Street

4 p.m. to 2 a.m. (M)
11 a.m. To 2 a.m. (T-F)

11 a.m. to 2 a.m. (Sat)
9 a.m. to 2 a.m. (Sun)

Source: Hours posted on business websites; not verified against ABC license.
An initial consideration, as discussed with the applicant, was noise impacts to the residences
located immediately above the restaurant. Because of concerns about compatibility with the
mixed-use building, staff considered further restriction on the hours of operation and
discussed the matter with the applicant.
While reduced hours would be generally consistent with similar establishments in the
vicinity, they would present a further restriction upon the framework already approved by
ABC. The applicant has been operating under the framework of the current Type-47 license
since May 2017. According to the ABC staff consulted, there were no residents from Harbor
Walk in attendance at the public hearing on the ABC license in 2017; therefore, there is not a
recent record of objections to these hours. Further, staff reviewed police calls for service at
280 First Street over a two-year period and did not find evidence of ongoing noise
complaints or other nuisance impacts.
The proposed conditions of approval align with the hours of operation approved in the ABC
license, 8:00 a.m. to 1:00 a.m. daily (patio hours limited to 10:00 p.m.) along with an
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280 First Street
18PLN-00009
March 8, 2018

associated provision (Condition 5) requiring that “Food service shall be provided, at
minimum, until ½ hour before closing, and a cook and food server shall be on duty at these
times”. The provision of food service is essential to the city’s understanding of the project
and evaluation of the Use Permit, as food consumption and availability is known to be a
moderating influence on the consumption and effects of alcohol and is also a requirement of
the ABC license. The applicant has stated that he is opposed to Condition 5, and will seek to
have it removed from his ABC license as well as the draft conditions of approval.
As previously noted, this site is situated directly below residential units within a mixed-use
building, and the city is concerned with mitigating the effects on adjoining occupants. If the
Commission is inclined to remove Condition 5, staff recommends that the following
alternative Conditions 3 and 4 be adopted:
Alternative Condition 3: Sales, service and consumption of alcoholic beverages shall be
permitted only between the hours of 8:00 a.m. and 10:00 p.m. Sunday through
Wednesday, and 8:00 am. and 12:00 a.m. Thursday through Saturday.
Alternative Condition 4: Sales, service and consumption of alcoholic beverages shall be
permitted in the outdoor patio only between the hours of 8:00 a.m. and 9:00 p.m. Sunday
through Wednesday, and 8:00 am. and 10:00 p.m. Thursday through Saturday.
As with any proposed condition of approval, the Planning Commission may revise or amend
the condition on hours of operation following the public as the Commission determines
appropriate based upon public testimony, evidence, or other relevant factors.
Compatibility with Upper Story Residential Uses
In order to address potential concerns about compatibility with residential uses in the Harbor
Walk mixed-use building, staff has proposed conditions of approval related to site
maintenance, lighting, noise and amplification, and monitoring of patrons. A proposed
condition of approval would also require the Owner/Manager to coordinate with the Benicia
Police Department and Homeowners Association on resolution of any community or
neighborhood complaints about the establishment.
Applicant Exceptions to Draft Conditions
The City of Benicia routinely provides applicants the draft conditions of approval related to
their application in order to provide an opportunity for review and comment prior to the
Planning Commission public hearing. On February 26, 2018, staff verbally summarized the
proposed draft conditions of approval in a telephone call with the applicant including a
proposal to reduce the hours of operation due to concerns about compatibility with residential
uses. In conversation, the applicant opposed a reduction in the business hours and explained
The Loft’s history of operation. He summarized the ABC licensing process and his general
acceptance of the terms of the ABC license. Staff considered the applicant’s comments,
reviewed evidence related to operations on-site, and subsequently sent the revised draft
conditions of approval via email to allow an opportunity for review and comment.
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On February 27, the applicant submitted written objections to the revised draft conditions,
which are summarized in Attachment 7. Specifically, the applicant opposes conditions 5, 8,
9, 12, 13 and 15. These conditions address food service during the hours of operation,
monitoring client behavior and avoiding excessive noise, sound amplification, community
relations, and signage. Of the draft Use Permit conditions opposed by the applicant,
conditions 5, 9 and 8 are the same as, or consistent with, the conditions of the ABC license,
while conditions 8 and 12 are consistent with prior Use Permit approval for The Rellik
Tavern.
Staff does not recommend further modifying the conditions because they are necessary to the
compatibility of the use and/or for public safety. The Use Permit carries with the land, not
with the occupant; there is the potential for the Use Permit to remain in effect for decades,
even past the current tenancy of the space. The interest of the city is to ensure the long-term
compatibility of the use type with the surrounding area.
Required Findings for Approval
In order to authorize the requested Use Permit, the Planning Commission must make the findings
pursuant to BMC Section 17.104.060. Each of the required findings is discussed below.
1. The proposed location of the use is in accord with the objectives of this title and the purposes
of the district in which the site is located because the Downtown is intended to be a mixed-use
environment that provides for retail, business, service and residential uses. The Planned
Development Plan and Downtown Mixed Use Master Plan allow for the proposed use subject to
a Use Permit. As conditioned, the proposed use will support achievement of the General Plan
Goal 2.12, Strengthen the Downtown as the City’s central commercial zone, and related policies.
2. The proposed location of the conditional use and the proposed conditions under which it
would be operated or maintained will be consistent with the general plan and will not be
detrimental to the public health, safety, or welfare of persons residing or working in or adjacent
to the neighborhood of such use, nor detrimental to properties or improvements in the vicinity or
to the general welfare of the city because the establishment is an anticipated and ordinary use
type within the downtown as provided in the Zoning Ordinance, Harbor Walk Planned
Development Plan and Downtown Mixed Use Master Plan; and because the proposed conditions
of approval will help to ensure a compatible use of the business with adjacent commercial and
residential uses. In order to address potential concerns about compatibility with residential uses
in the Harbor Walk mixed-use building, conditions of approval related to site maintenance,
lighting, noise and amplification, and monitoring of patrons are attached to the Use Permit. The
proposed hours of operation are consistent with the approval authorized by the Department of
Alcoholic Beverage Control (ABC) which requires concurrent food service up until ½ hour
before closing and based upon a review of evidence related to prior operation of the
establishment and the hours of operation for similar businesses in the vicinity.
3. The proposed conditional use will comply with the provisions of this title, including any
specific condition required for the proposed conditional use in the district in which it would be
located because the City of Benicia retains enforcement authority over the Use Permit, as
provided in proposed Condition 23 of the draft resolution: A violation of the Use Permit may
CITY MISSION
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result in referral to the Planning Commission and subsequent review, modification or revocation
of the Use Permit. A primary function of zoning is to ensure compatibility between adjacent land
uses. As provided in the conditions of approval, the applicant will be responsible for
communication with the Benicia Police Department and Homeowners Association at an early
stage to address emerging nuisance or land use compatibility issues.

The project is exempt from environmental review under California
Environmental Quality Act (CEQA) Guidelines Section 15301, Existing
Facilities, which applies to the operation, permitting, and minor alteration
of existing private facilities involving negligible expansion of use. The
subject property is an existing facility; the proposed expansion of use
negligible.

CEQA
Analysis

CONCLUSION:
Staff recommends the Planning Commission approve the Use Permit to authorize the sale of full
alcoholic beverages at The Loft/The Speakeasy, 280 First Street, subject to the conditions listed
in the attached draft resolution, after a determination that the project is exempt from CEQA.
FURTHER ACTION:
The Planning Commission’s action will be final unless appealed to the City Council within ten
(10) business days.
ATTACHMENTS:
1.
2.
3.
4.
5.
6.

Draft Resolution
Resolution No. 03-20 approving Harbor Walk Planned Development Plan
Site Plan – Harbor Walk
280 First Street Type-47 ABC License
Applicant’s Project Summary
280 First Street Floor Plan

For more information contact: Suzanne Thorsen, Principal Planner
Phone: 707.746.4382
E-mail: SThorsen@ci.benicia.ca.us
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CITY MISSION
“SERVING AND ENHANCING OUR COMMUNITY WITH CARE, COMMITMENT AND PRIDE.”

ATTACHMENT 1

280 First Street
RESOLUTION NO. 18- (PC)

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF BENICIA
APPROVING AN EATING AND DRINKING ESTABLISHMENT WITH FULL
ALCOHOLIC BEVERAGE SERVICE PURSUANT TO THE HARBOR WALK
PLANNED DEVELOPMENT PLAN AND PURSUANT TO THE DOWNTOWN MIXED
USE MASTER PLAN FOR A BAR OR TAVERN OPERATING AFTER 9 P.M. AND
BEFORE 7 A.M. AT 280 FIRST STREET. (18PLN-00009)
WHEREAS, Jason Diavatis (Applicant) has requested approval of a Use Permit to
authorize full alcoholic beverage service with an eating and drinking establishment at The
Loft/The Speakeasy, 280 First Street; and
WHEREAS, the subject property is located at 280 First Street, more specifically described as
APN 0080-040-160; and
WHEREAS, the subject property is located in Building 200 of the Harbor Walk Planned
Development, which was approved pursuant to a Planned Development Plan in 2003 (Resolution
No. 03-20); and
WHEREAS, the Harbor Walk Planned Development Plan became a nonconforming use upon
adoption of the Downtown Mixed Use Master Plan in 2007; and
WHEREAS, the City of Benicia has determined that occupants of Harbor Walk may operate
under the Planned Development Plan except where a use outside the parameters of the Planned
Development Plan would be subject to the Downtown Mixed Use Master Plan and the legal
nonconforming status would be lost; and
WHEREAS, the Harbor Walk Planned Development Plan authorized one Eating and Drinking
Establishment with Live Entertainment and/or Full Alcoholic Beverage Service in Building 400
only; and
WHEREAS, pursuant to the Planned Development Plan, an Eating and Drinking Establishment
with Full Alcoholic Beverage Service would require approval of a Use Permit in any commercial
building except Building 400; and
WHEREAS, the Downtown Mixed Use Master Plan requires that a bar, tavern or nightclub
operating after 9:00 p.m. and before 7:00 a.m. in the Town Core district approval of a Use
Permit. A bar or tavern is distinguished from a restaurant by the proportionality of food service
to alcohol sales; and
WHEREAS, the California Department of Alcoholic Beverage Control (ABC) issued to the
subject property a Type-47 liquor license, which allows the sale of full alcoholic beverages at a
bona fide eating establishment, prior to necessary approval by the City of Benicia; and
WHEREAS, the subject property remains subject to the requirements of the Planned
Development Plan. However, in order to clearly address the land use entitlements required for
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the establishment, the Use Permit is issued under the regulatory framework of both the Planned
Development Plan (Eating and Drinking Establishment with Full Alcoholic Beverage Service)
and the Downtown Mixed Use Master Plan (Bar or Tavern operating after 9 p.m. and before 7
a.m.); and
WHEREAS, the Planning Commission at a regular meeting on March 8, 2018 conducted a
public hearing and reviewed the proposed project.
NOW, THEREFORE, BE IT RESOLVED THAT the Planning Commission of the
City of Benicia hereby approves the Use Permit for an eating establishment with full alcoholic
beverage service pursuant to the Harbor Walk Planned Development Plan and a bar or tavern
operating after 9 p.m. and before 7 a.m. pursuant to the Downtown Mixed Use Master Plan.
BE IT FURTHER RESOLVED that the Planning Commission of the City of Benicia
hereby approves the Use Permit based on the following findings:
a) The proposed Use Permit is project is exempt from environmental review under
California Environmental Quality Act (CEQA) Guidelines Section 15301, Existing
Facilities, which applies to the operation, permitting, and minor alteration of existing
private facilities involving negligible expansion of use. The subject property is an
existing facility; the proposed expansion of use negligible.
b) The proposed location of the use is in accord with the objectives of this title and the
purposes of the district in which the site is located because the Downtown is intended to
be a mixed-use environment that provides for retail, business, service and residential
uses. The Planned Development Plan and Downtown Mixed Use Master Plan allow for
the proposed use subject to a Use Permit. As conditioned, the proposed use will support
achievement of the General Plan Goal 2.12, Strengthen the Downtown as the City’s
central commercial zone, and related policies.
c) The proposed location of the conditional use and the proposed conditions under which it
would be operated or maintained will be consistent with the general plan and will not be
detrimental to the public health, safety, or welfare of persons residing or working in or
adjacent to the neighborhood of such use, nor detrimental to properties or improvements
in the vicinity or to the general welfare of the city because the establishment is an
anticipated and ordinary use type within the downtown as provided in the Zoning
Ordinance, Harbor Walk Planned Development Plan and Downtown Mixed Use Master
Plan; and because the proposed conditions of approval are necessary to ensure a
compatible use of the business with adjacent commercial and residential uses. In order to
address potential concerns about compatibility with residential uses in the Harbor Walk
mixed-use building, conditions of approval related to site maintenance, lighting, noise
and amplification, and monitoring of patrons are attached to the Use Permit. The
proposed hours of operation are consistent with the approval authorized by the
Department of Alcoholic Beverage Control (ABC) which requires concurrent food
service up until ½ hour before closing and are based upon a review of evidence related to
prior operation of the establishment and the hours of operation for similar businesses in
the vicinity.
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d) The proposed conditional use will comply with the provisions of this title, including any
specific condition required for the proposed conditional use in the district in which it
would be located because the City of Benicia retains enforcement authority over the Use
Permit, as provided in proposed Condition 23 of the draft resolution: a violation of the
Use Permit may result in referral to the Planning Commission and subsequent review,
modification or revocation of the Use Permit. A primary function of zoning is to ensure
compatibility between adjacent land uses. As provided in the conditions of approval, the
applicant will be responsible for communication with the Benicia Police Department and
Homeowners Association at an early stage to address emerging nuisance or land use
compatibility issues.
BE IT FURTHER RESOLVED that the Planning Commission of the City of Benicia
hereby approves the Variance subject to the following conditions:
1. This Use Permit shall expire two years from the date of approval unless made permanent
by the establishment of the use described herein. Alternatively, the time period may be
extended, by the Community Development Director, if the application for the time
extension is received prior to the end of the initial two-year deadline and there has been
no change in the City’s development policies which affect the site, and there has been no
change in the physical circumstances nor new information about the project site which
would warrant reconsideration of the approval.
2. This project shall adhere to all ordinances, plans, and specifications of the City of
Benicia.
3. Sales, service and consumption of alcoholic beverages shall be permitted only between
the hours of 8:00 a.m. and 1:00 a.m. each day of the week.
4. Sales, service and consumption of alcoholic beverages shall be permitted in the outdoor
patio only between the hours of 8:00 a.m. and 10:00 p.m. daily.
5. Food service shall be provided, at minimum, until one-half (1/2) hour before closing, and
a cook and food server shall be on duty during these times.
6. All exterior lighting shall be shielded and directed downward to prevent excessive glare.
The use of any exterior lighting fixture, whether permanent or temporary, that disturbs
the normal privacy and use of any neighboring residence is prohibited.
7. The premises and adjacent areas shall be maintained free of litter or debris.
8. The Owner/Manager shall be present and responsible for monitoring clients’ behavior
inside and outside the building to avoid excessive noise or disturbance to the
neighborhood. Noise levels shall not exceed the standards established by the Benicia
Municipal Code Chapter 8.20.
9. The use of any amplifying system or device is prohibited on the patio and the use of any
such system or device inside the premises shall not be audible outside the premises.
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10. The Owner/Manager shall ensure that patrons do not block the entrance or impede
pedestrian activity on the adjacent public sidewalk.
11. No alcohol shall be consumed outside of the business establishment, other than in the
approved outdoor patio.
12. All persons that are personally engaged in the service, selling, or arranging delivery to a
patron any alcoholic beverage, shall successfully complete a Responsible Beverage
Service and Sales Training (RBSS) program conducted by the California Department of
Alcoholic Beverage Control or by a certified RBSS Training Provider to train in
responsible alcoholic beverage service and sales methods and practices.
13. The Owner/Manager shall establish and maintain a “complaint response-community
relations” program that includes the following: (a) Posting at the entry of the
establishment and providing to any requesting individual the telephone number for the
Benicia Police Department; (b) Coordinating with the Benicia Police Department to
monitor community complaints about the establishment’s activities; (c) Having a
representative of the establishment meet with neighbors or homeowners’ association on a
regular basis and at their request, attempt to resolve any neighborhood complaints
regarding the establishment.
14. Owner/Manager shall attend any restaurant and/or bar owner meetings called by the
Chief of Police.
15. Informational signs shall be prominently posted in a readily visible manner specifying:
(a) “California State Law prohibits the sale of alcoholic beverages to persons under 21
years of age”; and (b) “No Loitering or Public Drinking”.
16. A copy of the Conditions of Approval and the California Department of Alcoholic
Beverage Control license be kept on the premises and presented to any law enforcement
officer or authorized county official upon request.
17. Signage shall not be displayed that encourages or entices the sale or consumption of
alcoholic beverages by minors.
18. The sale of cannabis or cannabinoid products is prohibited.
19. Current contact information for the business owner(s) shall be on file with the Police
Department and Community Development Department; any changes shall be reported to
both departments within 15-calendar days.
20. Owner/Manager shall obtain all proper permits required by the Solano County Health
Department and shall obey all Health Department general conditions, laws, and
regulations relative to the operation of the business.
21. The establishment shall comply with all conditions of the Use Permit in addition to
applicable ABC general conditions, laws, and regulations; in the event of a conflict, any
more restrictive condition contained in this Use Permit shall supersede.
21

22. The Owner shall maintain a valid Outdoor Dining/Sidewalk Table Permit in order to use
the outdoor patio.
23. In the event of violations of the conditions of this permit, the Community Development
Director may refer the Use Permit to the Planning Commission for subsequent review,
potential modification to conditions of approval, or potential revocation of the Use
Permit, pursuant to BMC 17.104.090 and 17.128.060.
24. The applicant or permittee shall defend, indemnify, and hold harmless the City of Benicia
or its agents, officers, and employees from any claim, action, or proceeding against the
City of Benicia or its agents, officers, or employees to attack, set aside, void, or annul an
approval of the Planning Commission, City Council, Community Development Director,
or any other department, committee, or agency of the City concerning a development,
variance, permit or land use approval which action is brought within the time period
provided for in any applicable statute; provided, however, that the applicant’s or
permittee’s duty to so defend, indemnify, and hold harmless shall be subject to the City’s
promptly notifying the applicant or permittee of any said claim, action, or proceeding and
the City’s full cooperation in the applicant’s or permittee’s defense of said claims,
actions, or proceedings.

*****
On motion of Commissioner , seconded by Commissioner , the above Resolution is
introduced and passed by the Planning Commission of the City of Benicia at a regular meeting
of the Commission held on the 8th day of March 2018 and adopted by the following vote:
Ayes:
Noes:
Absent:

___________________________
Kari Birdseye, Chair
___________________________
Date
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ATTACHMENT 2
280 First Street

RESOLUTION NO. 03-20
A RESOLUTION OF THE PLANNING COMMISSION
OF THE CITY OF BENICIA APPROVING A
PLANNED DEVELOPMENT PLAN FOR THE HARBOR WALK PROJECT
(PLN 2003-23)
WHEREAS, the applicant, The Olson Company, applied for a rezoning from the
Downtown Commercial with Historic Overlay District (CD-H) to the Planned Development with
Historic Overlay District (PD-H), approval of a Planned Development Plan, Vesting Tentative
Subdivision Map, and Design Review approval for mixed use project including 36 residential
units, approximately 7200 sq. ft. of ground floor commercial along First Street, and related
plazas, parking, site circulation, landscaping and related services areas and utilities on a 1.72acre parcel of land located on the east side of First Street between Point Benicia and East "B"
Street, further identified as APN 080-190-120, also known as the Harbor Walle Project; and
WHEREAS, the applicant, The Olson Company, also applied for environmental review
under the California Environmental Quality Act for the proposed project; �d
WHEREAS, on November 19, 2003, the Planning Commission held a public hearing for
the project, considered all public testimony arid pertinent documents and plans; and
WHEREAS, on November 19, 2003, the Planning Commission considered a proposed
Mitigated Negative Declaration, which is a finding that, with the mitigations the applicant has
incorporated into the project, all potential environmental impacts have been lessened to less than
significant, and recommended that the City Council adopt a Mitigated Negative Declaration for
the proposed project; and
WHEREAS, on November 19, 2003, the Planning Commission considered a rezoning
from the Downtown Commercial with Historic Overlay District (CD-H) to the Planned
Development with Historic Overlay District (PD-H) and recommended that the City Council
approve the rezoning for the proposed project; and
NOW, THEREFORE, the Planning Commission of the City of Benicia hereby resolves
as follows:
SECTION 1. That the Planning Commission makes the following findings:

a) The proposed PD Plan is consistent with the following General Plan Goals and Policies,
as set out in the Planning Commission Resolution recommending that the City Council
approve a rezoning from the Downtown Commercial with Historic Overlay District (CD
H) to the Planned Developmentwith Historic Overlay District (PD-H).
b) The PD Plan location and configuration are visually harmonious with the site, and with
sunounding sites and structures, and the structures will not be located within a view
corridor, or dominate the surroundings to an extent inappropriate to its use.
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ATTACHMENT 3
280 First Street
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ATTACHMENT 4
280 First Street

BEFORE THE
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
OF THE STATE OF CALIFORNIA
IN THE MATTER OF THE APPLICATION OF
JASON ANTONY DIAVATIS
LOFT WINE BAR THE
280 1ST ST
BENICIA, CA 94510-3504

For Issuance of an On-Sale General Eating Place - License

}
}
}
}
}
}
}
}
}

FILE 47-575053
REG.

PETITION FOR CONDITIONAL
LICENSE

Under the Alcoholic Beverage Control Act
WHEREAS, petitioner(s) has/have filed an application for the issuance of the above-referred-to license(s) for
the above-mentioned premises; and,
WHEREAS, the proposed premises and/or parking lot, operated in conjunction therewith, are located within
100 feet of residences(s); and,
WHEREAS, issuance of the applied-for license without the below-described conditions would interfere with the
quiet enjoyment of the property by nearby residents and constitute grounds for the denial of the application
under the provisions of Rule 61.4, of Chapter 1, Title 4, of the California Code. of Regulations; and,
WHEREAS, the privilege conveyed with the applied-for license requires that the petitioner(s) operate(s) the
premises, in good faith, as a Bona Fide Public Eating Place; and,
WHEREAS, petitioner(s) intend to exercise privileges of the license in an exterior patio area; and,
WHEREAS, pursuant to Section 23958 of the Business and Professions Code, the Department may deny an
application for a license where issuance would result in or add to an undue concentration of licenses; and,
WHEREAS, the proposed premises are located in Census Tract 2520 where there presently exists an undue
concentration of licenses as defined by Section 23958.4 of the Business and Professions Code; and,
WHEREAS, the proposed premises are located in a crime reporting district that has a 20% greater number of
reported crimes, as defined in subdivision (c) of Section 23958.4, than the average number of reported crimes as
determined from all crime reporting districts within the jurisdiction of the local law enforcement agency; and,
WHEREAS, the petitioner(s) stipulate(s) that by reason of the aforementioned high crime and over
concentration of licenses, grounds exist for denial of the applied-for license; and,
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ATTACHMENT 5

280 First Street
Project Summary for The Loft Wine Bar & Restaurant / The Office Speakeasy & Piano Lounge
280 1st Street, Benicia

Benicia native, Jason Diavatis, applied for a Type 42 ABC License (Beer/Wine Bar) and opened The
Loft Wine Bar in September of 2012. Recognizing that The Loft is located in our historic downtown
and that this is a very family friendly environment with several family friendly events directly in front
of our doors, we applied for a Type 41 ABC License (Beer/Wine Food) in 2015, that became active in
2016 and allowed our guests to bring their minor children in, just like any other restaurant. After 4
years of successful operation, and lots of feedback from our guests and other members of the
community, The Loft applied for a Type 47 (Full Liquor Eating Establishment) License from the ABC.
This was a 10 month process. During that time, the ABC Agent Mayme Lee guided us through the
long and detailed application process. The ABC Process includes public posting of notice,
notification of the City of Benicia, letters sent to neighbors, and contacting planning department for
answers to the questions on the ABC 255 form, which is then signed by the applicant under penalty
of perjury and verified by the ABC.

Current Hours of Operation:
Monday 4-9 Tuesday 4-9 Wednesday 4-9 Thursday 4-9 Friday 4-11 Saturday 3-11 Sunday 12-9

Over the past 6 years flexible hours have been important to serve the needs of our community with
the numerous events that take place directly in front of The Loft. A couple easy examples would be
the Benicia Car Show or Peddlers Fair - we may open as early as 5am for coffee and donuts, or
breakfast in some cases. New Years Eve we are open until 1am, along with some other busy nights
in our downtown. As a small, locally owned business, we adjust our hours to fit the needs of our
community. We are committed to being good neighbors and very responsive to any concerns from
our neighbors or community. Our Type 47 ABC License Conditions allow for service of alcohol from
8am to 1am. Rarely do we go past midnight.

Our Type 47 (Full Liquor) license has allowed us to create a "Back Room Hidden Prohibition styled
Bar". The expansion was designed to recreate the feel of a historic Benicia Saloon dating back to
1889. Ragtime Jazz played on a restored 1902 upright player piano, a facade of an old brothel above
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the bar with hand screen printed wallpaper from Bradbury and Bradbury, wood paneling accented
with old brick featuring classic prohibition styled cocktails, spirits and great food. It is easy to believe
this is an original Benicia saloon turned speakeasy. The concept was to
in some small way what Benicia might have been like in the early 1900's.
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ATTACHMENT 6
280 First Street

ATTACHMENT 7
280 First Street
18PLN-00009

Attachment 7: Applicant Exceptions to Draft Conditions
Condition Text

Applicant Comment

Basis of Draft Condition

5

This is not consistent with other
restaurants/bars in downtown. I
intend to ask ABC to
modify/remove this requirement in
the future. Bars with Type 47 ABC
that serve until 2 a.m. do not offer
food until 1:30 a.m.

This condition is consistent with the
ABC license and purpose of Type 47
license relating to a bona fide eating
establishment. This condition is essential
to staff’s recommendations regarding the
proposed hours of operation. The
applicant is not obligated to stay open
until the latest authorized hour.

Food service shall be provided, at
minimum, until one-half (1/2) hour before
closing, and a cook and food server shall
be on duty during these times.

If the Commission decides to remove
this condition, staff recommends that
alternative Conditions 3 and 4 be
adopted, as drafted in the staff report,
that would reduce the hours of operation.
8

The Owner/Manager shall be present and
responsible for monitoring clients’ behavior
inside and outside the building to avoid
excessive noise or disturbance to the
neighborhood. Noise levels shall not exceed
the standards established by the Benicia
Municipal Code Chapter 8.20.

I do not have a manager, and have
no intent on being at the business
100% of our operating hours. Please
remove this. If we are OPEN,
STAFF WILL BE ON-SITE. This
requirement seems unnecessary and
not a requirement for other
businesses.

This condition is necessary to ensure
responsible on-site monitoring of
clientele behavior to avoid noise or other
impacts to the neighborhood. The
condition is consistent with the ABC
license which requires supervision of the
patio, and similar Use Permits in
downtown (The Rellik).

9

The use of any amplifying system or device is
prohibited on the patio and the use of any such
system or device inside the premises shall not
be audible outside the premises or in the
upstairs residences.

These condo units are so poorly
constructed, sounds from upstairs
are audible downstairs, and sounds
downstairs are equally audible
upstairs. Please remove, or modify
this requirement. There are already
noise restrictions in the city for such
transmissions. This has not been a
point of contention in the 7 years I
have occupied this space.

This condition is consistent with the
ABC license and is appropriate/
necessary to ensure compatibility with
adjoining residences in the mixed-use
building. Staff had originally prepared a
draft condition that would also address
noise audible in residences but has
considered that the language but
reconsidered the broad wording due to
the potential for any type of noise
transmission between floors.
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280 First Street
18PLN-00009
12

13

14

All persons that are personally engaged in the
service, selling, or arranging delivery to a
patron any alcoholic beverage, shall
successfully complete a Responsible Beverage
Service and Sales Training (RBSS) program
conducted by the California Department of
Alcoholic Beverage Control or by a certified
RBSS Training Provider to train in
responsible alcoholic beverage service and
sales methods and practices.
The Owner/Manager shall establish and
maintain a “complaint response-community
relations” program that includes the
following: (a) Posting at the entry of the
establishment and providing to any requesting
individual the telephone number for the
Benicia Police Department; (b) Coordinating
with the Benicia Police Department to
monitor community complaints about the
establishment’s activities; (c) Having a
representative of the establishment meet with
neighbors or homeowners’ association on a
regular basis and at their request, attempt to
resolve any neighborhood complaints
regarding the establishment.
Informational signs shall be prominently
posted in a readily visible manner specifying:
(a) “California State Law prohibits the sale of
alcoholic beverages to persons under 21 years
of age”; and (b) “No Loitering or Public
Drinking”.

I am not aware of this requirement
for other bars/restaurants in
Benicia. Please confirm. With staff
turnover in this industry being so
high, I don’t know how realistic this
is, also, this lists no time frame. The
City used to offer an ABC course in
town periodically.

This condition is standard in many
jurisdictions and appropriate to ensure
that negative impacts associated with the
use are avoided. The proposed condition
is consistent with similar Use Permits in
downtown (The Rellik).

Is this a common requirement?
Extra signage beyond ABC
requirement seems unnecessary.

The proposed condition is appropriate to
ensure that any emerging nuisance or
compatibility issues associated with the
use are addressed early on. The
requirement to post the police
department phone number is appropriate
for public safety as well.

Attaching signage to the outside of
the building is a problem with the
HOA and, again, seems
unnecessary.

The proposed condition does not require
that sign signage be posted on the
exterior of the building (staff would
recommend that the most appropriate
location is in “The Speakeasy”); and this
type of signage is common in
establishments serving full alcohol
and/or where underage minors may be
present.
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AGENDA ITEM
PLANNING COMMISSION MEETING
MARCH 8, 2018
BUSINESS ITEMS

TO

:

Planning Commission

FROM

:

Suzanne Thorsen, Principal Planner

SUBJECT

:

STUDY SESSION TO EVALUATE POTENTIAL ZONING TEXT
AMENDMENTS RELATED TO ACCESSORY DWELLING UNITS

EXECUTIVE SUMMARY:
The Planning Commission will conduct a study session to review and comment on proposed
amendments to the Accessory Dwelling Unit regulations (Benicia Municipal Code Section
17.70.060 and ancillary buildings in the Downtown Mixed Use Master Plan, DMUMP). Staff
will use the Commission’s feedback to prepare for a public hearing in Spring, 2018. The changes
are proposed because State law regarding Accessory Dwelling Units (ADUs) changed in 2017
and 2018.
RECOMMENDATION:
Provide feedback to staff regarding the proposed amendments and in the following areas:
• Parking requirements;
• Maximum unit size (floor area);
• ADUs above detached garages; and
• Design standards.
OVERVIEW:
In 2016, State law changed and required local agencies to allow second units on all residentiallyzoned lots without requiring discretionary review. In 2017, State law further limited local
agencies’ zoning controls for second units.
These changes reflect the California State Legislature’s finding that Accessory Dwelling Units
(ADUs) are an essential component of California’s housing supply that provide additional rental
stock and housing for family members, students, the elderly, in-home health care providers, the
disabled, and others, at below market prices within existing neighborhoods.
Staff has identified several areas where Benicia has some discretion relative to State law. The
Study Session has been scheduled to allow the Planning Commission to provide direction to staff
on the following questions:
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Accessory Dwelling Units
Study Session Discussion
March 8, 2018

___
BACKGROUND:
An overarching theme of the State law is that local regulations may not be “so arbitrary,
excessive, or burdensome so as to unreasonably restrict the ability of homeowners to create
accessory dwelling units in zones in which they are authorized by local ordinance” (Government
Code Section 65852.150). The City is obligated to comply with the State laws for ADUs.
In 2016, the State passed three bills (SB1069, AB2299, and AB2406) revising how cities and
counties can regulate ADUs. These changes, which became effective in 2017, streamline the
permit process to construct a new accessory dwelling unit (ADU) or to convert existing
structures to an ADU. The most significant changes relate to ADU size, building conversions,
parking (spaces required and allowed location), process, and, for cities such as Benicia, fire
sprinkler requirements and water and sewer connection fees. On January 1, 2018, additional new
regulations (SB 229 and AB494) took effect that clarify State regulations including the
requirements that ADUs be allowed in all zoning districts that allow single-family uses and
reducing parking requirements.
ISSUES:
Changes Needed to Comply With State Law
The proposed amendments (Attachments 1 and 2) have been prepared to comply with State
regulations regarding accessory dwelling units. While there are many detailed elements to the
regulations, key components will affect the City’s local ordinance:
• Location: One ADU per lot must be permitted in single family and multiple family
residential districts and on lots that contain an existing single family dwelling.
• Ministerial review: ADUs must be approved through a ministerial process. This means
that if a proposed ADU meets the City’s objective standards, it must be approved. The
City is not allowed to require design review or any other type of discretionary approval
for an ADU that complies with objective standards.
• Conversion of Existing Structure: A local jurisdiction must approve an application to
create an ADU in a single-family residential zone if the unit is contained in an existing
residence or accessory structure. The only standards that may be applied to review of
the ADU are building code requirements.
• Parking: The City may require only one parking space per ADU and must allow
required parking to be tandem or in setback areas, unless there are fire and life safety
impediments. Additional parking for an ADU shall not be required if the ADU is:
o Within ½ mile of public transit
o Within a historic district
o Part of an existing primary residence or converted existing accessory structure
o In an area where on-street parking permits are required but not offered to the
ADU occupant
o Within one block of a car-share area.
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Accessory Dwelling Units
Study Session Discussion
March 8, 2018

Junior ADU Ordinance: Jurisdictions are authorized, but not required to, adopt regulations for
“Junior Accessory Dwelling Units” which are described in Attachment 3. The proposed
amendments would not preclude development of an efficiency unit which is 150 square feet, as
required by the new State laws. Consequently, staff recommends that the City defer
development of amendments regarding Junior ADUs and evaluate their necessity following a
one-year implementation review of the revised ADU regulations.
Many of the changes evaluated for the draft text amendment are consistent with the 2015-2023
Housing Element, referenced in further detail below.
Parking
The City is limited in where it can apply the parking requirement for ADUs due to the
exemptions established in State law. These exemptions would apply to most of the City
including areas within ½ mile of a transit stop, the Downtown Historic District and Arsenal
Historic District, and ADUs within an existing residence or accessory structure. As shown on
the attached map (Attachment 4: Half-Mile Radius from SolTrans Bus Stops), all but the far
northwest area of Southampton and a portion of the Waters End neighborhood (appx. 250
parcels) would be exempt from ADU parking requirements. However, the transit map provided
by SolTrans is inclusive of routes that serve Benicia schools.
Where off-street parking can be required, the City must allow space on an existing driveway or
in a front setback to be used toward parking requirements.
The draft regulations contained in Attachments 1 and 2 comply with State law, but given the
wide breadth of parking exemptions may cause confusion for the community. There is also a risk
that Benicia citizens may view the requirements as an uneven application of standards Citywide.
Staff recommends that the Planning Commission consider two alternatives and provide feedback
during the study session:
• Leave the parking requirement as drafted, which complies with State law and requires
off-street parking for ADUs in limited geographic areas of the City to be determined on a
case-by-case basis; or
• Eliminate the requirement for off-street parking to be provided with an ADU.
Unit Size Considerations
The City is not permitted to adopt regulations that would be unnecessarily burdensome or would
unreasonably restrict the ability of homeowners to construct ADUs. The Department of Housing
and Community Development (HCD) has provided guidance regarding unit sizes. Local
regulations must at least allow for an efficiency unit as defined in Health and Safety Code
Section 16958.1 (150 square feet). For maximum floor areas HCD refers to the state code that
limits attached ADUs to 50 percent of existing living area or 1,200 square feet, and limits
detached ADUs to 1,200 square feet. The City may adopt a maximum unit size below these
thresholds as long as the standard is not burdensome. HCD has stated that typical maximum unit
sizes range from 800 square feet to 1,200 square feet.
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Accessory Dwelling Units
Study Session Discussion
March 8, 2018

Staff does not propose adoption of a minimum unit size, as this is factor is already controlled by
building code standards. Table 1 below summarizes current and proposed ADU unit size
limitations. The actual permitted size of an ADU would additionally be controlled by the
required yards, maximum lot coverage and minimum landscaping standards of the zoning district
in which it is located.
Table 1: Existing & Proposed ADU size limitations
Detached Unit

Attached Unit

Current Code - BMC
800 square feet or the
size of the primary
dwelling unit, whichever
is less.
800 square feet or the
size of the primary
dwelling unit, whichever
is less.

Current DMUMP
1,000 square feet

N/A

Proposed Draft
1,000 square feet or the size
of the existing primary
dwelling unit, whichever is
less
50 % of floor area of
primary dwelling or 1,200
square feet, whichever is
less.

Staff recommends that the Planning Commission consider the proposed adjustments to the
maximum unit size for both attached and detached ADUs and provide feedback during the study
session.
Unit Height Considerations
The recent changes to State regulations for ADUs do not directly address unit height. Currently,
ADUs are permitted in second story spaces when attached to a residence or in a 1.5 story
ancillary building within the Downtown Mixed Use Master Plan area. Citywide, detached
accessory dwelling units are only permitted in one-story structures. The City routinely receives
inquiries from property owners who wish to build a detached garage with a second story
accessory dwelling unit.
If Benicia were to allow units above a garage or other detached accessory structure, the Citywide
regulations could be aligned with the Downtown Mixed Use Master Plan, which allows ancillary
buildings with a maximum height of 1.5 stories and 15 feet. Citywide, detached accessory
structures are not permitted to exceed 12 feet or 15 feet with a pitched roof (except in the RS
District, an accessory structure may extend to 20 feet if the roof pitch matches an existing or
proposed primary dwelling). Garages may have unfinished storage space above the first floor.
As noted previously, the City is obligated to permit conversion of existing accessory structures
through a ministerial permit process. Because of this, a separate height regulation for ADUs is
not recommended. Height restrictions are outlined in Table 2 below.
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Table 2: Existing and Proposed Height Limitations
Detached Unit

Attached Unit

Current Code - BMC
12 feet, or 15 feet with
pitched roof. No second
story, except unfinished
storage area, may be
developed for any
accessory building

Current DMUMP
1.5 stories, 15 feet
max.

Not specified. Defaults to Not specified.
height regulations of
Defaults to height
Zoning District.
regulations of
Zoning District

Proposed Draft
Defaults to height
standards for accessory or
ancillary buildings subject
to ADU Design Standards.
• DMUMP: 1.5 stories,
15 feet max.
• BMC: 12 feet, or 15
feet with pitched roof.
Eliminate control on
use of second story
space.
Defaults to height
standards of Zoning
District subject to ADU
Design Standards.

Staff requests that the Planning Commission consider and provide feedback regarding ADU’s
above the first floor outside of the DMUMP.
Design Standards
Because ADUs must be approved through a ministerial (non-discretionary) process without the
exercise of independent judgment, cities are encouraged to develop objective design standards.
Design standards must not create a burden or unreasonably restrict the ability of homeowners to
build ADUs. The following design standards are proposed and will be presented to the Historic
Preservation Review Commission in a study session on March 22, 2018:
1. The exteriors of accessory dwelling units shall be compatible with existing development
in the immediate neighborhood by using building materials, window styles, roof slopes,
colors, and exterior finishes that are the same or visually similar to those on the primary
dwelling unit. Reflective metal finishes are prohibited.
2. In a mixed use district, the accessory dwelling unit shall conform to the standards of the
Downtown Mixed Use Master Plan form-based code.
3. All utility distribution lines serving an accessory dwelling unit shall be placed
underground as provided in BMC Section 17.70.320.
4. For a detached accessory dwelling unit, no deck or platform shall exceed thirty inches
above grade.
5. For lots containing a contributing or landmark building in the H historic overlay district,
an accessory dwelling unit shall conform to the following additional requirements:
a. Detached accessory dwellings and building additions shall be located behind the
primary dwelling and shall not exceed the height or footprint of the primary
dwelling.
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b. Exterior building materials shall be horizontal wood or fiber cement (e.g., Hardiboard) siding or shingles. However, if stucco is the predominant finish for the
primary residence, then a stucco exterior shall be applied to the accessory dwelling.
c. The exterior walls of an accessory dwelling shall utilize same base and trim colors
as the primary residence.
d. Window frames shall be painted or factory-finished. No metallic finishes such as
silver or bronze anodized aluminum are permitted.
e. The roof pitch for an accessory dwelling unit shall be 2:12 or greater. However, if
the primary residence has a predominantly flat roof, a similar pitch may be
employed on the accessory dwelling.
Staff requests that the Planning Commission consider and provide feedback regarding the
proposed design standards.
Ownership/Rental Considerations
Currently, a deed restriction must be recorded as a condition of a building permit for an ADU.
The deed restriction requires that the property owner must occupy either the primary dwelling or
ADU.
State law allows Benicia to retain this requirement. The City may also set a minimum lease
period for ADUs to ensure second units are not used as short-term rentals which do not increase
the housing supply or promote affordable housing. The draft amendments propose a minimum
lease period for ADUs and a clarifying deed restriction requirement consistent with State law:
• The rented unit shall not be rented for any period less than thirty days at a time
• The ADU shall not be sold or conveyed separately from the primary dwelling.
Clean-Up Changes
Additional proposed changes to the Municipal Code to align or clean-up provisions related to
accessory dwelling units and accessory structures (which may be converted to ADUs) include:
• Definitions: clarifying definitions have been developed as amendments to Section
17.12.030 (Definitions) of the BMC. Some of these definitions may be revised or
eliminated depending on feedback related to required parking.
• Use Classifications:
o Eliminate the distinction between nonresidential and residential accessory
structures.
• Parking:
o Allow small car parking for ADUs and multi-family residential
o Require parking surfaces to be constructed of concrete, asphalt or permeable
paving materials.
o Allow required ADU parking to be located in a front setback.
o Clarify/simplify language related to carports
• Design Review:
o Clarify language regarding exemptions and add ADUs to the list of project types
that exempt from design review
o Establish “exception through design review” to address issues that allow for
Community Development Director discretion but do not specify a process to
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allow or document such decisions. Examples: timing for construction of ADU
before primary dwelling, reduction in stall size, projection of detached garage in
RS District.
Accessory Structures:
o Allow ADU to be constructed before primary dwelling on parcels with site
constraints
o Eliminate requirement for second story in accessory building to be used only for
unfinished story.
o Modify setback requirement from current sliding scale/daylight plane to standard
5 feet on rear or side property line and require 10 foot separation between
accessory building and other buildings on a lot for consistency with DMUMP.
Manufactured Homes:
o Remove limitation that allows these uses only in R districts for consistency with
State law and allow in any district that allows single family dwellings.
o Add a statement regarding application of local code in contradiction to State law.
o Remove location criteria for consistency with State law.
o Update design criteria for consistency with ADU design standards.

GENERAL PLAN:
 Housing Element Goal 1: Benicia shall be an active leader in attaining the goals of
the City’s Housing Element.
o Policy 1.04: The City will review and revise regulatory standards necessary to
comply with State Housing law.


Program 1.10: To encourage the development of second units, amend the Zoning
Ordinance for second units (accessory dwelling units) and reduce fees.
Modifications to City standards and procedures should include:
• Eliminate or reduce the 6,000 square foot minimum parcel size for second
units outside the Historic Districts (for inside Historic Districts see Program
1.11);
• Allow units above or adjacent to the garage of a primary housing unit;
• Reduce parking standards for lots with second units. For example:
o Allow exceptions to parking requirements for second units up to 400
square feet;
o Allow for on-street parking spaces adjacent to the lot to count towards 50
percent of the parking requirement;
o Eliminate the covered parking requirement for the primary residence, if an
accessory dwelling unit is provided;
o Allow one of the required parking spaces in the front or exterior yard
setback; and
o Allow tandem parking to meet the parking requirement for the primary
residence and the accessory dwelling as long as both spaces are behind the
front facade plane and do not create fire or safety hazards.
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Investigate additional reductions to sewer and water connection fees for
second units; and
Reduce or waive planning and building fees for affordable second units.

Program 1.11: To expedite the approval process for second units, the City will
investigate the feasibility of developing second unit prototype or model plans for
homeowners to use. It may be determined that another prototype would be
necessary for historic districts. Use of these plans would reduce costs to
homeowners, decrease the time for the approval process, and, in historic districts,
help ensure preservation of the historic character is maintained. If such plans were
approved for application in the historic districts, the City should consider reducing
or eliminating the 6,000 square foot minimum parcel size in the R Zoning
District.

CEQA:

CEQA
Analysis

The project is exempt from environmental review under California
Environmental Quality Act (CEQA) pursuant to the CEQA Guidelines
Section 15282(b) that exempts the adoption of an ordinance regarding
second units in a single family or multifamily residential zone to
implement the provisions of Sections 65852.1 and 65852.2 of the
Government Code. The additional clean-up amendments are exempt
pursuant to Section 15061(b), the “General Rule”, which states that a
project is exempt from CEQA where it can be seen with certainty that
there is no possibility that the project would have a significant effect on
the environment. The proposed clean-up amendments merely clarify and
align existing Code and would not alter the physical environment in any
manner that would result in a significant effect on the environment.

CONCLUSION:
The purpose of this study session is for the Planning Commission to provide preliminary
feedback to staff on draft amendments for accessory dwelling units. This topic will also be
presented to the Historic Preservation Review Commission on March 22, 2018 to obtain
feedback about design standards. Subsequently, the draft amendments will be revised and
scheduled for a Planning Commission public hearing in Spring, 2018.
Attachments:
1. Draft Amendments (clean)
2. Draft Amendments (mark-up)
3. HCD Accessory Dwelling Unit Memorandum (December 2016)
4. Map: Half-Mile Radius from SolTrans Bus Stops
For more information contact: Suzanne Thorsen, Principal Planner
Phone: 707.746.4382
E-mail: SThorsen@ci.benicia.ca.us
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Accessory Dwelling Units

17.70.060 Accessory dwelling units.
A. Purpose. This section is intended to achieve the goals of the City’s housing element
and of the California Government Code by permitting accessory dwelling units, thereby
increasing housing opportunities for the community through use of existing housing
resources and infrastructure.
B. Zoning. One accessory dwelling unit per parcel is permitted by right in all residential
districts (RS, RM, and RH) and mixed use districts of the Downtown Mixed Use Master
Plan, and on lots with a primary single-family dwelling, subject to compliance with the
requirements of this section. An accessory dwelling unit that conforms to this section,
shall be deemed to be an accessory use or accessory structure and shall not be
considered to exceed the allowable density for the lot up[on which it is located, and shall
be deemed to be a residential use that is consistent with the general plan and zoning
designation for the lot.

C. General standards. An accessory dwelling unit shall comply with the following
general standards.
1. Public utility and services, including emergency access, shall be adequate to
serve both the primary dwelling and accessory dwelling unit.
2. Either the primary dwelling or the accessory dwelling unit shall be owneroccupied.
3. The accessory dwelling unit may be rented but shall not be sold or otherwise
conveyed separately from the primary dwelling.
4. The rented unit shall not be leased for any period less than thirty days.
5. An executed deed restriction, on a form provided by the city, shall be required
pursuant to subsection (G) of this section.
6. An existing primary dwelling unit may be designated as an accessory dwelling
unit if a new primary dwelling unit is built in compliance with applicable standards
and requirements of this title.
D. Development Standards.
1. Floor area
a. Attached units. The floor area of an attached accessory dwelling unit shall
not exceed 50 percent of the floor area of the primary dwelling unit or 1,200
square feet, whichever is less.
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b. Detached units. The total floor area for a detached accessory dwelling unit
shall not exceed 1,000 square feet or the size of the existing primary dwelling
unit, whichever is less.
2. Bulk standards.
a. An accessory dwelling unit shall conform to the applicable floor area ratio,
lot coverage and site landscaping standards of the district in which it is located.
b. An attached accessory dwelling unit shall conform to the applicable minimum
yard, build-to line and setback standards of the district in which it is located.
c. A detached accessory dwelling unit shall conform to the applicable yard,
setback, build-to line and building separation standards for accessory
structures or ancillary buildings; provided, however, that the required side and
rear setback shall not exceed 5 feet.
d. Any existing accessory structure or ancillary building may be converted to
an accessory dwelling unit regardless of whether it conforms to the current
zoning requirement for building separation or setbacks; provided, however, that
any expansion of the structure shall conform to the current applicable zoning
standards.
3. Height.
a. An attached accessory dwelling unit shall conform to the height standards of
the district in which it is located, subject to compliance with the design
standards of this section.
b. A detached accessory dwelling unit shall conform to the applicable height
standards for accessory or ancillary structures, but shall not exceed the height
of the primary dwelling.
4. Foundation. An accessory dwelling unit shall be placed on a permanent
foundation.
E. Design Standards.
1. The exteriors of accessory dwelling units shall be compatible with existing
development in the immediate neighborhood by using building materials, window
styles, roof slopes, colors, and exterior finishes that are the same or visually similar
to those on the primary dwelling unit. Reflective metal finishes are prohibited.
2. In a mixed use district, the accessory dwelling unit shall conform to the standards
of the Downtown Mixed Use Master Plan form-based code.
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3. All utility distribution lines serving an accessory dwelling unit shall be placed
underground as provided in BMC Section 17.70.320.
4. For a detached accessory dwelling unit, no deck or platform shall exceed thirty
inches above grade.
5. For lots containing a contributing or landmark building in the H historic overlay
district, an accessory dwelling unit shall conform to the following additional
requirements:
a. Detached accessory dwellings and building additions shall be located behind
the primary dwelling and shall not exceed the height or footprint of the primary
dwelling.
b. Exterior building materials shall be horizontal wood or fiber cement (e.g.,
Hardi-board) siding or shingles. However, if stucco is the predominant finish for
the primary residence, then a stucco exterior shall also be applied to the
accessory dwelling.
d. The exterior walls of an accessory dwelling shall utilize same base and trim
colors as the primary residence.
e. Window frames shall be painted or factory-finished. No metallic finishes such
as silver or bronze anodized aluminum are permitted.
f. The roof pitch for an accessory dwelling unit shall be 2:12 or greater.
However, if the primary residence has a predominantly flat roof, a similar pitch
may be employed on the accessory dwelling.
F. Parking standards.
1. The minimum number of required parking spaces for the primary dwelling shall
be provided in accordance with Chapter 17.74.
2. One additional parking space is required for an accessory dwelling unit, unless
the unit meets any of the following criteria:
a. The accessory dwelling unit is located within one-half mile of a public transit
facility, as measured by the distance a person would have to walk to the public
transit using public streets.
b. The accessory dwelling unit is located within an H Historic Overlay District.
c. The accessory dwelling unit is part of a proposed or existing primary
residence, or part of an accessory structure lawfully existing as of January 1,
2018.
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d. On-street parking permits are required but not offered to the occupant of the
accessory dwelling unit.
e. A car share vehicle is located within one block of the accessory dwelling unit.
3. Off-street parking that is required for an accessory dwelling unit may be
permitted as a tandem stall. The required parking space may be provided within
the required front yard on a driveway, provided that any parking space constructed
in the required front yard shall be uncovered and shall not be located within 10 feet
of the front property line.
4. The community development director may approve an an exception through
design review to waive off-street parking for an accessory dwelling unit, if off-street
parking is not feasible based upon specific site or regional topographical or fire
and life safety conditions.
5. When a garage, carport or covered parking structure is demolished in
conjunction with construction of an accessory dwelling unit, or converted to an
accessory dwelling unit, the required parking spaces for the primary dwelling unit
shall be maintained or replaced. Replacement parking spaces may be located in
any configuration on the same lot as the accessory dwelling unit, including but not
limited to, as covered spaces, uncovered spaces, or tandem spaces, or by the use
of mechanical automobile parking lifts.
G. Recordation of Deed Restriction on Property with Accessory Dwelling Unit.
1. An executed deed restriction, on a form provided by the city, shall be submitted
to the city prior to issuance of a building permit and shall be recorded prior to
final occupancy. The deed restriction shall stipulate all of the following:
a. That the property owner must occupy either the principal dwelling or
accessory dwelling unit;
b. That the rented unit shall not be rented for any period less than thirty
days at a time; and
c. That the accessory dwelling shall not be sold separately from the
primary dwelling.
2. The community development director, or designee, may suspend this
requirement to allow for occupancy by a disabled person and primary caretaker(s)
pursuant to the reasonable accommodation procedures of Chapter 17.132.
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17.12.030 Definitions.
“Car share” means the rental or sharing of vehicle(s) by an organization or company, on
a limited-term hourly basis, to individual drivers in order to increase access to vehicles
as an alternative to personal car ownership.
“Construction trailer” means a temporary movable trailer which is used for the storage of
construction materials or tools, for supervising construction activity, for a sales office or
other office needed for the development of a site, and which is temporarily located on a
site during construction.
“Public transit facility” means a station, stop or similar location, designated by a public
transit agency and located on a transportation route, by which individuals gain access to
public transit services (e.g., bus stop).
“Tandem parking” means that two or more automobiles are parked on a driveway or in
any other location on a lot, lined up behind one another.
“Vehicle” means a device by which any person or property may be propelled, moved, or
pulled.
17.16.080 Accessory use classifications.
A. Accessory Uses and Structures. Uses and structures that are incidental to the
principal permitted or conditionally permitted use or structure on a site and are
customarily found on the same site. This classification includes accessory dwelling
units, home occupations, and construction trailers.
1. Accessory Dwelling Unit. An attached or detached residential dwelling unit that
provides permanent, complete independent living facilities, including facilities for
living, sleeping, food preparation and cooking, eating and sanitation, for one or
more persons, on the same parcel as a single-family dwelling. (Ord. 04-2 § 1;
Ord. 87-4 N.S., 1987).
17.24.030 Property development regulations.
(Q) No portion of a driveway located in a front setback area shall be used for required
parking, except as provided in Section 17.70.060 Accessory dwelling units. See Chapter
17.74 BMC, Off-Street Parking and Loading Regulations.
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17.74.090 Parking space dimensions.
Required parking spaces shall have the following minimum dimensions:
Large
Small
Car (ft.) Car (ft.)

Use

Type of Space

Residential

In separate garage or carport housing 6 or fewer
cars, or with door at rear of each space

9 x 19

n/a

Residential

In garage or carport housing more than 6 cars with
access via aisle, for multifamily residential, or for
accessory dwelling unit

9 x 18

7.5 x 15

Nonresidential All spaces

9 x 18

7.5 x 15

All

8 x 22

Parallel spaces

n/a
17.74.100 Application of dimensional requirements.
A. Residential.
1. For multifamily residential uses, all reserved resident spaces shall be large-car
spaces. Up to 30 percent of nonreserved resident spaces may be small-car
spaces. The community development director may approve allowing up to half of
the required resident spaces to be small-car spaces if such spaces are not
assigned.
2, For accessory dwelling units, the required parking space may be provided as a
small car space,
B. Nonresidential. Up to 30 percent of all spaces may be small-car spaces. Customers
or visitors shall be deemed to occupy the following proportions of spaces serving
nonresidential uses:
1. Visitor accommodations: 90 percent;
2. Manufacturing, distribution, and wholesaling: 10 percent;
3. Offices other than public, medical, banks and savings and loans; other
financial services: 15 percent;
4. All other nonresidential: 80 percent.
The community development director may authorize an exception through design
review to adjust parking space size requirements for a specific use based on evidence
presented by the applicant.
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17.74.190 Vehicle parking – Design and location in R districts.
The following provisions shall apply to vehicle parking in an R District:
A. Vehicle parking surfaces. Parking surfaces for vehicles shall be constructed of
concrete, asphalt or permeable paving materials (e.g., porous pavement, vehicle-rated
driveway pavers, decomposed granite, and similar materials as approved by the City
Engineer).
B. Driveways. Driveways shall be paved and shall have widths and clearances
prescribed by BMC 17.74.140, subject to the visibility requirements of BMC 17.74.150.
No portion of a driveway located in a front setback area shall be used for required
parking, except as provided in Section 17.70.060 Accessory dwelling units.
C. Carports. Carports shall be designed and located to minimize the visibility of parked
vehicles from a public street.
17.108.020 Applicability.
A. In an H Historic Overlay District. Design approval shall be required prior to issuance
of a permit for all projects that involve demolition, construction, or changes in exterior
colors or materials, except signs.
B. In All Other Districts. Design approval shall be required prior to issuance of a permit
for all projects that involve new construction, exterior alterations and additions or
requests for an exception through design review. .
D. Exemptions. The following projects are exempt from design review:
1. Single-family residences and related accessory buildings unless otherwise
specified in an adopted conservation plan or planned development plan;
2. Site alterations and buildings in the IL, IG, IW, and IP districts that are less than
50,000 square feet in gross floor area;
3. Emergency shelters;
4. Accessory dwelling units; and
5. Signs.
(Ord. 14-11 § 11; Ord. 13-15 § 10; Ord. 07-21 § 11; Ord. 01-6 N.S., 2001; Ord. 89-1
N.S. § 49, 1989; Ord. 87-4 N.S., 1987).
17.108.060 Review responsibilities.
Except as modified by an adopted conservation plan the following review
responsibilities will apply:
A. By the Community Development Director. The community development director shall
be responsible for design review for the following applications:
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1. In the industrial districts: for projects greater than 50,000 square feet of gross floor
area;
2. Outside the industrial districts: for projects that involve construction of less than
2,500 square feet of floor area;
3. Exceptions through design review: for requests for exceptions to authorize
reductions in stall size per BMC 17.74.100 B; timing of construction for an
accessory structure, projection of detached garage in the RS District, and
separation between buildings per BMC 17.70.050 A.
B. By the Historic Preservation Review Commission. The historic preservation review
commission shall be responsible for design review of projects not subject to community
development director review. The historic preservation review commission shall hold a
public hearing, as provided in BMC 17.108.080, and shall approve, conditionally
approve, or disapprove applications for design approval. Decisions of the design review
commission may be appealed to the planning commission in accordance with Chapter
1.44 BMC. (Ord. 13-15 § 10; Ord. 13-07 § 2; Ord. 07-67 § 1; Ord. 07-21 § 12; Ord. 01-6
N.S., 2001; Ord. 99-1 N.S.; Ord. 92-15 N.S. § 20, 1992; Ord. 92-9 N.S. § 24, 1992; Ord.
89-1 N.S. § 51, 1989; Ord. 87-4 N.S., 1987).
17.70.050 Accessory structures.
A. In R Districts.
1. Timing. Accessory structures shall not be established or constructed prior to
the start of construction of a principal structure on a site, unless authorized by an
exception through design review to accommodate overall development on a
parcel with site constraints. Construction trailers may be placed on a site at the
time site clearance and grading begins. Construction trailers shall be removed
within 30 days following the issuance of a certificate of occupancy for the
structure.
2. Location. Accessory structures shall not occupy a required yard or court, or
project beyond the front building line of the principal structure on a site. Subject
to an exception through design review in the RS zone, a detached garage may
protrude past the front building line of the principal structure, but may not be
located within a required front yard; provided, that the design of the detached
garage is compatible with the existing residence in terms of architectural design,
building materials, roof slopes, colors, and exterior finishes. No accessory uses
may be permitted off-site.
3. Maximum Height. The maximum height of an accessory structure shall be 12
feet, subject to the provisions of this subsection; provided, that pitched roofs shall
53
DRAFT – 2/28/2018

8

not exceed a height of 15 feet. For any lot containing a single-family residence, a
pitched roof on an accessory structure may extend to 20 feet in height to match
the roof pitch of the existing or proposed residence on the site.
4. Relation to Property Lines and Buildings. An accessory structure in a required
rear yard shall be located at least five feet from a rear or side property line. A
minimum ten-foot distance shall be maintained between an accessory building
and any other building on the site; provided, however, that the Community
Development Director may authorize an exception through design review to
reduce the separation between buildings to five feet .
5. RS Districts. In an RS district, the total gross floor area of accessory structures
more than four feet in height shall be counted in computing lot coverage, and
shall meet the lot coverage requirements of BMC 17.24.030, except that the total
area of any one accessory building shall not exceed the total area of the primary
residential structure on the same site.
6. Patio Covers. A patio cover open on at least two sides and complying with all
other provisions of this subsection may be attached to a principal structure and
shall not be subject to requirements for courts opposite required windows.
7. Swimming Pools. An unenclosed swimming pool, including related equipment,
may occupy a required rear yard or side yard but shall not be within five feet of a
property line.
8. Decks. No deck that is 30 inches or more in height shall be located in a
required yard.
9. Decorative Archways. A decorative archway may occupy a required front yard,
provided it meets the driveway visibility requirements of BMC 17.74.150. No
more than one archway per frontage may be constructed. Any decorative
archway per frontage may be constructed. Any decorative archway shall have a
maximum height of eight feet, a maximum width of eight feet, and a maximum
depth of four feet.
B. In C, I, OS and PS Districts. Accessory structures shall comply with all regulations
applicable to the principal structure on a site. Off-site accessory uses shall be allowed
only with a use permit issued by the community development director.
C. In PD District. The location of accessory structures shall comply with the adopted PD
or specific plan for a PD district. (Ord. 92-9 N.S. §§ 10 – 13, 1992; Ord. 89-1 N.S. §§ 27,
28, 1989; Ord. 87-4 N.S., 1987
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17.70.280 Manufactured homes.
A. Purpose. Manufactured homes are part of the housing stock of the city of Benicia. It
is the intent of the city to provide opportunities for the placement of manufactured
homes as residential uses and in manufactured home parks, and to ensure that such
manufactured homes are designed and located so as to be harmonious within the
context of the surrounding houses and neighborhood. No provision contained herein
shall be applied in contradiction to state law.
B. General Requirements. Manufactured homes may be used for residential purposes
as follows:
1.If such manufactured homes are located in an approved manufactured home
park in conformity with the conditions imposed upon development and use of the
manufactured home park; or
2. If such manufactured homes are located in a district that permits single family
dwellings; or
3. If such manufactured homes have been approved by the community
development director for a location in an OS district or an I district as caretaker
housing.
All manufactured home parks shall have a minimum lot area of four acres and may be
allowed only through approval of a PD district under the provisions of Chapter 17.44
BMC. Manufactured homes also may be used for temporary uses, subject to the
requirements of a temporary use permit issued under Chapter 17.104 BMC.
4. Design Criteria. A manufactured home shall be compatible in design and
appearance with structures in the vicinity and shall meet the following standards:
a. It must be built on a permanent foundation approved by the building official;
b. It must have been constructed in compliance with all City of Benicia permit
requirements, subject to permitting by the California Department of Housing
and Community Development;
c. The unit’s skirting must extend to the finished grade;
d. The exterior materials of a manufactured home shall be compatible with
existing development in the immediate neighborhood by using building
materials, window styles, roof slopes, colors, and exterior finishes that are the
same or visually similar to those on the primary dwelling unit. Reflective metal
finishes are prohibited
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e. The roof must be of concrete or asphalt tile, shakes or shingles, or nonreflective standing seam metal complying with the most recent editions of the
California Building Code fire rating approved in the city of Benicia;
f. The roof must have a minimum 2:12 pitch and eaves or overhangs of not
less than one foot;
g. Required covered parking shall be compatible with the manufactured home
design and with other buildings in the area.
C. Cancellation of State Registration. Whenever a manufactured home is installed on a
permanent foundation, any registration of said manufactured home with the state of
California shall be canceled, pursuant to state laws and regulations. Before any
occupancy certificate may be issued for use of such a manufactured home, the owner
shall provide to the building official satisfactory evidence showing that the state
registration of the manufactured home has been or will, with certainty, be canceled; if
the home is new and has never been registered with the state, the owner shall provide
the building official with a statement to that effect from the dealer selling the home. (Ord.
92-9 N.S. § 20, 1992; Ord. 89-1 N.S. § 32, 1989; Ord. 87-4 N.S., 1987).
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ATTACHMENT 2

Accessory Dwelling Units

17.70.060 Accessory dwelling units.
A. Purpose. This section is intended to implement Program 1.06 of the city’s 1999 –
2006 housing element in accordance with Government Code Section 65852.2 achieve
the goals of the City’s housing element and of the California Government Code by
permitting the creation of accessory dwelling units through an administrative process,
thereby increasing housing opportunities for the community through use of existing
housing resources and infrastructure.
Commented [ST1]: 65852.2(a)(4)

B. Zoning. One accessory dwelling unit per parcel is permitted by right in all residential
districts (RS, RM, and RH) and mixed use districts of the Downtown Mixed Use Master
Plan, and on lots with a primary single-family dwelling, subject to the development
standards in subsection (D) compliance with the requirements of this section. An
accessory dwelling unit that conforms to this section, shall be deemed to be an
accessory use or accessory structure and shall not be considered to exceed the
allowable density for the lot up[on which it is located, and shall be deemed to be a
residential use that is consistent with the general plan and zoning designation for the
lot.

Commented [ST2]: 65852.2(a)(1)(C) and 65852.2(a)(8):
“An accessory dwelling unit that conforms to this
subdivision shall be deemed to be an accessory use or an
accessory building and shall not be considered to exceed
the allowable density for the lot upon which it is located,
and shall be deemed to be a residential use that is
consistent with the existing general plan and zoning
designations for the lot. The accessory dwelling shall not be
considered in any application of any local ordinance, policy,
or program to limit residential growth.”

C. Administrative Permit. Accessory dwelling units require approval by the community
development department director, or designee. Applications shall be submitted to the
community development department accompanied by the required fee. The
administrative permit for a second dwelling unit shall be processed as follows:

Commented [ST3]: Separate permit unnecessary; all
ADU’s shall be ministerially approved per state statute.

1. After receipt of a completed application, the community development director, or
designee, will review the application and shall approve an accessory dwelling unit
upon making all of the following findings:
a. The dwelling conforms to the design and development standards for
accessory dwelling units established in subsection (D) of this section.
b. Either the primary or the accessory dwelling unit is owner-occupied with
proof that this requirement has been recorded as a deed restriction. The
community development director, or designee, may waive the owneroccupancy requirement if all of the following conditions are met:
i. The occupant(s) of one of the units is/are disabled;
ii. As a result of the disability, the occupant(s) is/are unable to hold title to
the property as an owner; and
iii. The primary caretaker(s) of the disabled occupant(s) resides in the
other unit.
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The waiver of the owner-occupancy requirement is valid only so long as the
above conditions are met.
c. Public utility and services including emergency access are adequate to
serve both dwellings.
d. If the proposed accessory dwelling unit is located in the city’s H historic
overlay district on a property that is designated by the city’s downtown or
arsenal historic conservation plans as a historic, potentially historic,
contributing or potentially contributing landmark or building, and the
application involves an exterior modification to an existing structure or is a
detached structure, the application will require discretionary review by the
historic preservation review commission to ensure protection of a locally
designated historic resource.
2. Approval or denial by the community development director, or designee, of an
administrative permit for an accessory dwelling unit shall be noticed to the
applicant in a “letter of action.” This letter shall include findings of approval or
denial. If necessary, conditions of approval made by the community development
director, or designee, on granting the administrative permit will be included in the
letter.
3. The ministerial approval of an accessory dwelling unit shall expire two years
from the date of approval unless made valid by construction of the unit. The
community development director, or designee, may grant a maximum one-year
extension of the two-year approval expiration period.
C. General standards. An accessory dwelling unit shall comply with the following
general standards.
1. Public utility and services, including emergency access, shall be adequate to
serve both the primary dwelling and accessory dwelling unit.
2. Either the primary dwelling or the accessory dwelling unit shall be owneroccupied.

Commented [ST4]: 65852.2(a)(6)

3. The accessory dwelling unit may be rented but shall not be sold or otherwise
conveyed separately from the primary dwelling.

Commented [ST5]: Consistent with 65852.2(a)(1)(D)

4. The rented unit shall not be leased for any period less than thirty days.
5. An executed deed restriction, on a form provided by the city, shall be required
pursuant to subsection (G) of this section.
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6. An existing primary dwelling unit may be designated as an accessory dwelling
unit if a new primary dwelling unit is built in compliance with applicable standards
and requirements of this title.
D. Design and Development Standards.
1. Floor area
a. Attached units. The floor area of an attached accessory dwelling unit shall
not exceed 50 percent of the floor area of the primary dwelling unit or 1,200
square feet, whichever is less.

Commented [ST6]: Consistent with 65852.2(a)(1)(D)

b. Detached units. The total floor area for a detached accessory dwelling unit
shall not exceed 1,000 square feet or the size of the existing primary dwelling
unit, whichever is less.

Commented [ST7]: Consistent with 65852.2(a)(1)(D)

2. Bulk standards.

Commented [ST8]: HCD – regulations limit ADU below
the statutory threshold of 1,200 square feet; however the
regulations cannot create a burden or constraint. 1,000
square feet is limit within DMUMP; 800 square feet is limit
under current zoning.

a. An accessory dwelling unit shall conform to the applicable floor area ratio,
lot coverage and site landscaping standards of the district in which it is located.
b. An attached accessory dwelling unit shall conform to the applicable minimum
yard, build-to line and setback standards of the district in which it is located.
c. A detached accessory dwelling unit shall conform to the applicable yard,
setback, build-to line and building separation standards for accessory
structures or ancillary buildings; provided, however, that the required side and
rear setback shall not exceed 5 feet.

Commented [ST9]: Consistent with 65852.2(a)(1)(D)

d. Any existing accessory structure or ancillary building may be converted to
an accessory dwelling unit regardless of whether it conforms to the current
zoning requirement for building separation or setbacks; provided, however, that
any expansion of the structure shall conform to the current applicable zoning
standards.
3. Height.
a. An attached accessory dwelling unit shall conform to the height standards of
the district in which it is located, subject to compliance with the design
standards of this section.
b. A detached accessory dwelling unit shall conform to the applicable height
standards for accessory or ancillary structures, but shall not exceed the height
of the primary dwelling.
4. Foundation. An accessory dwelling unit shall be placed on a permanent
foundation.
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1. Lot Size. Accessory dwelling units shall only be permitted on residential lots of
6,000 square feet or greater.
2. Lot Coverage. The basic requirements of Chapter 17.24 BMC shall apply.
3. Unit Size. An accessory dwelling unit, whether within, attached to, or detached
from the existing structure, shall not exceed 800 square feet, or the size of the
primary dwelling unit, whichever is less. The existing unit may be considered the
accessory unit, and a new dwelling unit built, if all applicable standards and
requirements of this title are met.
4. Building Location.
a. Accessory dwelling units shall not be permitted in a required yard or court
except if a rear yard is adjacent to an alley and a four-foot setback for a
vehicle entrance to a covered parking structure is maintained.
b. A six-foot distance from any existing dwelling shall be maintained.
5. Building Height. The maximum height of a detached accessory dwelling unit
shall be 12 feet, except that pitched roofs may have a height of 15 feet. The
maximum height of any wall shall not exceed 12 feet at the eaves. No second
story, other than an unfinished storage area, may be developed for any accessory
building.
Commented [ST10]: 85852.2(a)(1)(B)(i)

E. Design Standards.
1. The exteriors of accessory dwelling units shall be compatible with existing
development in the immediate neighborhood by using building materials, window
styles, roof slopes, colors, and exterior finishes that are the same or visually similar
to those on the primary dwelling unit. Reflective metal finishes are prohibited.
2. Privacy windows (e.g., glass block, etched glass, patterned decorative glass or
opaque glass windows) shall be installed on a new accessory dwelling unit where
the windows of the new unit are directly opposite the windows of an existing
dwelling.
3. In a mixed use district, the accessory dwelling unit shall conform to the standards
of the Downtown Mixed Use Master Plan form-based code.
4. All utility distribution lines serving an accessory dwelling unit shall be placed
underground as provided in BMC Section 17.70.320.
5. For a detached accessory dwelling unit, no deck or platform shall exceed thirty
inches above grade.
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6. For lots containing a contributing or landmark building in the H historic overlay
district, an accessory dwelling unit shall conform to the following additional
requirements:

Commented [ST11]: HCD – Procedure has to be entirely
ministerial; no design review. If dwelling unit doesn’t meet
standards, could resolve through a variance procedure.

a. Detached accessory dwellings and building additions shall be located behind
the primary dwelling and shall not exceed the height or footprint of the primary
dwelling.
b. Exterior building materials shall be horizontal wood or fiber cement (e.g.,
Hardi-board) siding or shingles. However, if stucco is the predominant finish for
the primary residence, then a stucco exterior shall also be applied to the
accessory dwelling.
d. The exterior walls of an accessory dwelling shall utilize same base and trim
colors as the primary residence.
e. Window frames shall be painted or factory-finished. No metallic finishes such
as silver or bronze anodized aluminum are permitted.
f. The roof pitch for an accessory dwelling unit shall be 2:12 or greater.
However, if the primary residence has a predominantly flat roof, a similar pitch
may be employed on the accessory dwelling.
F. Parking standards.
1. The minimum number of required parking spaces for the primary dwelling shall
be provided in accordance with Chapter 17.74.
2. One additional parking space is required for an accessory dwelling unit, unless
the unit meets any of the following criteria:

Commented [ST12]: Consistent with 65852.2(a)(1)(D)
Commented [ST13]: 65852.2(d)

a. The accessory dwelling unit is located within one-half mile of a public transit
facility, as measured by the distance a person would have to walk to the public
transit using public streets.
b. The accessory dwelling unit is located within an H Historic Overlay District.
c. The accessory dwelling unit is part of a proposed or existing primary
residence, or part of an accessory structure lawfully existing as of January 1,
2018.
d. On-street parking permits are required but not offered to the occupant of the
accessory dwelling unit.
e. A car share vehicle is located within one block of the accessory dwelling unit.
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3. Off-street parking that is required for an accessory dwelling unit may be
permitted as a tandem stall. The required parking space may be provided within
the required front yard on a driveway, provided that any parking space constructed
in the required front yard shall be uncovered and shall not be located within 10 feet
of the front property line.

Commented [ST14]: Consistent with 65852.2(a)(1)(D)

4. The community development director may approve an an exception through
design review to waive off-street parking for an accessory dwelling unit, if off-street
parking is not feasible based upon specific site or regional topographical or fire
and life safety conditions.

Commented [ST15]: Consistent with 65852.2(a)(1)(D)
and 65852.2(a)(1)(B)(ii)

5. When a garage, carport or covered parking structure is demolished in
conjunction with construction of an accessory dwelling unit, or converted to an
accessory dwelling unit, the required parking spaces for the primary dwelling unit
shall be maintained or replaced. Replacement parking spaces may be located in
any configuration on the same lot as the accessory dwelling unit, including but not
limited to, as covered spaces, uncovered spaces, or tandem spaces, or by the use
of mechanical automobile parking lifts.

Commented [ST16]: 65852.2(a)(1)(D)(xi)

6. Parking. A minimum of three off-street parking spaces shall be required for a lot
containing an accessory dwelling. One parking space, which is not required to be
covered, shall serve the accessory unit. The additional parking space for the
accessory dwelling unit shall not be placed within the required front yard setback
unless, at the discretion of the community development director, or designee, there
is no other reasonable place for the additional parking space to be located and
appropriate landscaping and/or berming is provided to mitigate any adverse
aesthetic impacts.
7. Design.
a. Accessory dwelling units shall be designed to be compatible and in
harmony with existing development in the immediate neighborhood. Building
materials, architectural features, colors, and exterior finishes should be
substantially similar as those on the existing dwelling unit.
b. The orientation of accessory dwelling units on the lot shall be designed so
that the privacy of adjacent neighbors is reasonably preserved. This includes
measures such as limiting windows that have openings facing adjacent
properties, height considerations, and/or window glass treatments.
c. An accessory dwelling unit shall have a backlit illuminated address sign.
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E. Appeals. The decision of the community development director, or designee, shall be
final on the tenth business day following the decision, unless appealed or reviewed in
accordance with Chapter 1.44 BMC.
G. Recordation of Deed Restriction on Property with Accessory Dwelling Unit.
1. An executed deed restriction, on a form provided by the city, shall be submitted
to the city prior to issuance of a building permit and shall be recorded prior to
final occupancy. The deed restriction shall stipulate all of the following:
a. That the property owner must occupy either the principal dwelling or
accessory dwelling unit;
b. That the rented unit shall not be rented for any period less than thirty
days at a time; and
c. That the accessory dwelling shall not be sold separately from the
primary dwelling.
2. The community development director, or designee, may suspend this
requirement to allow for occupancy by a disabled person and primary caretaker(s)
pursuant to the reasonable accommodation procedures of Chapter 17.132.
17.12.030 Definitions.
“Car share” means the rental or sharing of vehicle(s) by an organization or company, on
a limited-term hourly basis, to individual drivers in order to increase access to vehicles
as an alternative to personal car ownership.
“Construction trailer” means a temporary movable trailer which is used for the storage of
construction materials or tools, for supervising construction activity, for a sales office or
other office needed for the development of a site, and which is temporarily located on a
site during construction.
“Public transit facility” means a station, stop or similar location, designated by a public
transit agency and located on a transportation route, by which individuals gain access to
public transit services (e.g., bus stop).
“Tandem parking” means that two or more automobiles are parked on a driveway or in
any other location on a lot, lined up behind one another.
“Vehicle” means a device by which any person or property may be propelled, moved, or
pulled.
17.16.080 Accessory use classifications.
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A. Accessory Uses and Structures. Uses and structures that are incidental to the
principal permitted or conditionally permitted use or structure on a site and are
customarily found on the same site. This classification includes accessory dwelling units
(“second units”), home occupations, and construction trailers.
1. Nonresidential Accessory Structures. Structures with no bedrooms, kitchens,
or cooking facilities.
12. Accessory Dwelling Unit. An attached or detached residential dwelling unit
that provides permanent, complete independent living facilities, including facilities
for living, sleeping, food preparation and cooking, eating and sanitation, for one
or more persons, on the same parcel as a single-family dwelling. (Ord. 04-2 § 1;
Ord. 87-4 N.S., 1987).
17.24.030 Property development regulations.
(Q) No portion of a driveway located in a front setback area shall be used for required
parking, except as provided in Section 17.70.060 Accessory dwelling units. See Chapter
17.74 BMC, Off-Street Parking and Loading Regulations.
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17.74.090 Parking space dimensions.
Required parking spaces shall have the following minimum dimensions:
Large
Small
Car (ft.) Car (ft.)

Use

Type of Space

Residential

In separate garage or carport housing 6 or fewer
cars, or with door at rear of each space

9 x 19

9 x 19
n/a

Residential

In garage or carport housing more than 6 cars with
access via aisle, for multifamily residential, or for
accessory dwelling unit

9 x 18

7.5 x 15

Nonresidential All spaces

9 x 18

7.5 x 15

All

8 x 22

8 x 22
n/a

Parallel spaces

17.74.100 Application of dimensional requirements.
A. Residential.
1. For multifamily residential uses, Aall reserved resident spaces shall be largecar spaces. Up to 30 percent of nonreserved resident spaces may be small-car
spaces. The community development director also may approve allowing up to
half of the required resident spaces to be small-car spaces if such spaces are not
assigned.
2, For accessory dwelling units, the required parking space may be provided as a
small car space,
B. Nonresidential. For industrial or commercial uses, uUp to 30 percent of all spaces
may be small-car spaces. Customers or visitors shall be deemed to occupy the
following proportions of spaces serving nonresidential uses:
1. Visitor accommodations: 90 percent;
2. Manufacturing, distribution, and wholesaling: 10 percent;
3. Offices other than public, medical, banks and savings and loans; other
financial services: 15 percent;
4. All other nonresidential: 80 percent.
The community development director shall may consider evidence presented by an
applicant demonstrating lower ratios of customer demand and may authorize an
exception through design review to adjust parking space size requirements accordingly
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for a specific use based on evidence presented by the applicant. The community
development director also may approve allowing up to half of the required resident
spaces to be small-car spaces if such spaces are not assigned.
17.74.190 Driveways and carportsVehicle parking – Design and location in R
districts.
The following provisions shall apply to vehicle parking in an R District: driveways,
garages, and carports in R districts, whether they are accessory structures or part of a
principal structure:
A. Vehicle parking surfaces. Parking surfaces for vehicles shall be constructed of
concrete, asphalt or permeable paving materials (e.g., porous pavement, vehicle-rated
driveway pavers, decomposed granite, and similar materials as approved by the City
Engineer).
B. Driveways. Driveways shall be paved and shall have widths and clearances
prescribed by BMC 17.74.140, subject to the visibility requirements of BMC 17.74.150.
No portion of a driveway located in a front setback area shall be used for required
parking, except as provided in Section 17.70.060 Accessory dwelling units.
C. Carports. Carports shall be designed and located to minimize the visibility of parked
vehicles from a public street.so that parked vehicles are not visible from a street, except
that not more than two vehicles in a carport in a required rear yard may be visible from a
street. (Ord. 87-4 N.S., 1987)
17.108.020 Applicability.
A. In an H Historic Overlay District. Design approval shall be required prior to issuance
of a zoning permit for all projects that involve demolition, construction, or changes in
exterior colors or materials, except signs.
B. In All Other Districts. Design approval shall be required prior to issuance of a zoning
permit for all projects in all other zones that involve new construction, or exterior
alterations and additions or requests for an exception through design review. , except .
single-family residences and related accessory buildings, buildings in the IL, IG, IW, and
IP districts that are less than 50,000 square feet, emergency shelters subject to BMC
17.70.390(D), and signs. (Ord. 14-11 § 11; Ord. 13-15 § 10; Ord. 07-21 § 11; Ord. 01-6
N.S., 2001; Ord. 89-1 N.S. § 49, 1989; Ord. 87-4 N.S., 1987).
D. Exemptions. The following projects are exempt from design review:
1. Single-family residences and related accessory buildings unless otherwise
specified in an adopted conservation plan or planned development plan;
2. Site alterations and buildings in the IL, IG, IW, and IP districts that are less than
50,000 square feet in gross floor area;
3. Emergency shelters;
4. Accessory dwelling units; and
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5. Signs.
(Ord. 14-11 § 11; Ord. 13-15 § 10; Ord. 07-21 § 11; Ord. 01-6 N.S., 2001; Ord. 89-1
N.S. § 49, 1989; Ord. 87-4 N.S., 1987).

17.108.060 Review responsibilities.
Except as modified by an adopted conservation plan the following review
responsibilities will apply:
A. By the Community Development Director. The community development director shall
be responsible for design review for the following applications:
1. In the industrial districts: for projects greater than 50,000 square feet of gross floor
area in the IG, IL, IW and IP districts;
2. Outside the industrial districts: for, and for projects outside the industrial districts
that involve construction of less than 2,500 square feet of floor area;
3. Exceptions through design review: for requests for exceptions to authorize
reductions in stall size per BMC 17.74.100 B; timing of construction for an
accessory structure, projection of detached garage in the RS District, and
separation between buildings per BMC 17.70.050 A.
1. .
B. By the Historic Preservation Review Commission. The historic preservation review
commission shall be responsible for design review in the RS (nonresidential structures
only), RM, RH, C, OS, PS, PD and the H overlay districts, for of projects not subject to
community development director review. The historic preservation review commission
shall hold a public hearing, as provided in BMC 17.108.080, and shall approve,
conditionally approve, or disapprove applications for design approval. Decisions of the
design review commission may be appealed to the planning commission in accordance
with Chapter 1.44 BMC. (Ord. 13-15 § 10; Ord. 13-07 § 2; Ord. 07-67 § 1; Ord. 07-21
§ 12; Ord. 01-6 N.S., 2001; Ord. 99-1 N.S.; Ord. 92-15 N.S. § 20, 1992; Ord. 92-9 N.S.
§ 24, 1992; Ord. 89-1 N.S. § 51, 1989; Ord. 87-4 N.S., 1987).
Commented [SB17]: definition

17.70.050 Nonresidential aAccessory structures.
A. In R Districts.
1. Timing. Nonresidential aAccessory structures shall not be established or
constructed prior to the start of construction of a principal structure on a site,
unless authorized by an exception through design review to accommodate
overall development on a parcel with site constraints.except that construction
Construction trailers may be placed on a site at the time site clearance and
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grading begins. Construction trailers shall be removed within 30 days following
the issuance of a certificate of occupancy for the structure.
2. Location. Accessory structures shall not occupy a required yard or court, or
project beyond the front building line of the principal structure on a site. Subject
to an exception through design review inSubject to an exception through design
review in the RS zone, a detached garage may protrude past the front building
line of the principal structure, but may not be located within a required front yard;
provided, that the design of the detached garage is compatible with the existing
residence in terms of architectural design, building materials, roof slopes, colors,
and exterior finishes. No accessory uses may be permitted off-site.
3. Maximum Height. The maximum height of an nonresidential accessory
structure shall be 12 feet, subject to the provisions of this subsection; provided,
that pitched roofs shall not exceed a height of 15 feet. For any RS lot containing
a single-family residence, a pitched roof on an accessory structure may extend to
20 feet in height to match the roof pitch of the existing or proposed residence on
the site. No second story, other than an unfinished storage area, may be
developed for any accessory building.
4. Relation to Property Lines and Buildings. An nonresidential accessory
structure in a required rear yard shall be located on a property line or shall be not
less thanat least three five feet from a rear or side property line. A structure on a
property line shall not exceed six feet in height at the property line and shall not
intercept an inclined daylight plane sloping inward from a point six feet above the
property line and rising 1.0 feet for each foot of distance from the property line. A
four-foot setback from an alley shall be provided for a garage door. A minimum
threeten-foot distance shall be maintained between an accessory building and
the principal structureany other building on the site; provided, however, that the
Community Development Director may authorize an exception through design
review to reduce the separation between buildings to five feet an exception
through design review. . An accessory building shall either directly abut another
accessory building or a fence; provided, that the height requirements of this
subsection are met, or shall maintain at least a three-foot setback from any fence
or other accessory building on the site.
5. RS Districts. In an RS district, the total gross floor area of accessory structures
more than four feet in height shall be counted in computing lot coverage, and
shall meet the lot coverage requirements of BMC 17.24.030, except that the total
area of any one accessory building shall not exceed the total area of the primary
residential structure on the same site.
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6. Patio Covers. A patio cover open on at least two sides and complying with all
other provisions of this subsection may be attached to a principal structure and
shall not be subject to requirements for courts opposite required windows.
7. Swimming Pools. An unenclosed swimming pool, including and related
equipment, may occupy a required rear yard or side yard but shall not be within
five feet of a property line.
8. Decks. No deck that is 30 inches or more in height shall be located in a
required yard.
9. Decorative Archways. A decorative archway may occupy a required front yard,
provided it meets the driveway visibility requirements of BMC 17.74.150. No
more than one archway per frontage may be constructed. Any decorative
archway per frontage may be constructed. Any decorative archway shall have a
maximum height of eight feet, a maximum width of eight feet, and a maximum
depth of four feet.
B. In C, I, OS and PS Districts. Accessory structures shall comply with all regulations
applicable to the principal structure on a site. Off-site accessory uses shall be allowed
only with a use permit issued by the community development director.
C. In PD District. The location of accessory structures shall comply with the adopted PD
or specific plan for a PD district. (Ord. 92-9 N.S. §§ 10 – 13, 1992; Ord. 89-1 N.S. §§ 27,
28, 1989; Ord. 87-4 N.S., 1987
17.70.280 Manufactured homes.
A. Purpose. Manufactured homes are part of the housing stock of the city of Benicia. It
is the intent of the city to provide opportunities for the placement of manufactured
homes in R districts as residential uses and in manufactured home parks, and to ensure
that such manufactured homes are designed and located so as to be harmonious within
the context of the surrounding houses and neighborhood. No provision contained herein
shall be applied in contradiction to state law.

Commented [ST18]: 65852(i)(4)“Accessory dwelling unit”
means attached or detached residential unit…includes (B) a
manufactured home, as defined in Section 18007 of the
Health and Safety Code.

B. General Requirements. Manufactured homes may be used for residential purposes
as follows:
1.If such manufactured homes are located in an approved manufactured home
park in conformity with the conditions imposed upon development and use of the
manufactured home park; or
2. If such manufactured homes are located in an R districta district that permits
single family dwellings; or
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3. If such manufactured homes have been approved by the community
development director for a location in an OS district or an I district as caretaker
housing.
All manufactured home parks shall have a minimum lot area of four acres and may be
allowed only through approval of a PD district under the provisions of Chapter 17.44
BMC. Manufactured homes also may be used for temporary uses, subject to the
requirements of a temporary use permit issued under Chapter 17.104 BMC.
4. Location Criteria. Manufactured homes shall not be allowed:
a. As a second or additional unit on an already developed lot;
b. As an accessory building or use on an already developed lot, except for a
caretaker’s quarters in an I district;
c. On lots in an H historic overlay district.
54. Design Criteria. A manufactured home shall be compatible in design and
appearance with structures in the vicinity and shall meet the following standards:
a. It must be built on a permanent foundation approved by the building official;
b. It must have been constructed within 10 years of the date of application for
a zoning permitin compliance with all City of Benicia permit requirements,
subject to permitting by the California Department of Housing and Community
Developmentand must be certified under the National Manufactured Housing
Construction and Safety Standards Act of 1974;
c. The unit’s skirting must extend to the finished grade;
d. The exterior materials of a manufactured home shall be compatible with
existing development in the immediate neighborhood by using building
materials, window styles, roof slopes, colors, and exterior finishes that are the
same or visually similar to those on the primary dwelling unit. Reflective metal
finishes are prohibited
e. The roof must be of concrete or asphalt tile, shakes or shingles, or nonreflective standing seam metal complying with the most recent editions of the
Uniform California Building Code fire rating approved in the city of Benicia;
f. The roof must have a minimum 2:12 pitch and eaves or overhangs of not
less than one foot;
g. Required covered parking shall be compatible with the manufactured home
design and with other buildings in the area.
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C. Cancellation of State Registration. Whenever a manufactured home is installed on a
permanent foundation, any registration of said manufactured home with the state of
California shall be canceled, pursuant to state laws and regulations. Before any
occupancy certificate may be issued for use of such a manufactured home, the owner
shall provide to the building official satisfactory evidence showing that the state
registration of the manufactured home has been or will, with certainty, be canceled; if
the home is new and has never been registered with the state, the owner shall provide
the building official with a statement to that effect from the dealer selling the home. (Ord.
92-9 N.S. § 20, 1992; Ord. 89-1 N.S. § 32, 1989; Ord. 87-4 N.S., 1987).
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ATTACHMENT 3

Accessory Dwelling Units

Courtesy of Karen Chapple, UC Berkeley

California Department of Housing and Community Development
Where Foundations Begin

Accessory Dwelling Unit
Memorandum
December 2016
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Understanding Accessory Dwelling Units
and Their Importance
California’s housing production is not keeping pace with
demand. In the last decade less than half of the needed
housing was built. This lack of housing is impacting
affordability with average housing costs in California
exceeding the rest of the nation. As affordability
becomes more problematic, people drive longer distances
between a home that is affordable and where they work,
or double up to share space, both of which reduces
quality of life and produces negative environmental
impacts.

Beyond traditional market-rate construction and
government subsidized production and preservation there
Courtesy of Karen Chapple, UC Berkeley
are alternative housing models and emerging trends that can
contribute to addressing home supply and affordability in California.
One such example gaining popularity are Accessory Dwelling Units (ADUs) (also referred to as second units, inlaw units, or granny flats).

What is an ADU
An ADU is a secondary dwelling unit with complete independent living facilities for one or more persons
and generally takes three forms:





Detached: The unit is separated from the primary structure
Attached: The unit is attached to the primary structure
Repurposed Existing Space: Space (e.g., master bedroom) within the primary residence is
converted into an independent living unit
Junior Accessory Dwelling Units: Similar to repurposed space with various streamlining measures

ADUs offer benefits that address common development barriers such as affordability and environmental quality.
ADUs are an affordable type of home to construct in California because they do not require paying for land, major
new infrastructure, structured parking, or elevators. ADUs are built with cost-effective one- or two-story wood frame
construction, which is significantly less costly than homes in new multifamily infill buildings. ADUs can provide as
much living space as the new apartments and condominiums being built in new infill buildings and serve very well
for couples, small families, friends, young people, and seniors.
ADUs are a different form of housing that can help California meet its diverse housing needs. Young professionals
and students desire to live in areas close to jobs, amenities, and schools. The problem with high-opportunity areas
is that space is limited. There is a shortage of affordable units and the units that are available can be out of reach
for many people. To address the needs of individuals or small families seeking living quarters in high opportunity
areas, homeowners can construct an ADU on their lot or convert an underutilized part of their home like a garage
1
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into a junior ADU. This flexibility benefits not just people renting the space, but the homeowner as well, who can
receive an extra monthly rent income.
ADUs give homeowners the flexibility to share independent living areas with family members and others, allowing
seniors to age in place as they require more care and helping extended families to be near one another while
maintaining privacy.
Relaxed regulations and the cost to build an ADU make it a very feasible affordable housing option. A UC Berkeley
study noted that one unit of affordable housing in the Bay Area costs about $500,000 to develop whereas an ADU
can range anywhere up to $200,000 on the expensive end in high housing cost areas.
ADUs are a critical form of infill-development that can be affordable and offer important housing choices within
existing neighborhoods. ADUs are a powerful type of housing unit because they allow for different uses, and serve
different populations ranging from students and young professionals to young families, people with disabilities and
senior citizens. By design, ADUs are more affordable and can provide additional income to homeowners. Local
governments can encourage the development of ADUs and improve access to jobs, education and services for
many Californians.
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Summary of Recent Changes to ADU Laws
The California legislature found and declared that,
among other things, allowing accessory dwelling units
(ADUs) in single family and multifamily zones
provides additional rental housing and are an
essential component in addressing housing needs in
California. Over the years, ADU law has been revised
to improve its effectiveness such as recent changes
in 2003 to require ministerial approval. In 2017,
changes to ADU laws will further reduce barriers,
better streamline approval and expand capacity to
accommodate the development of ADUs.

Courtesy of Karen Chapple, UC Berkeley

ADUs are a unique opportunity to address a variety of
housing needs and provide affordable housing
options for family members, friends, students, the
elderly, in-home health care providers, the disabled,
and others. Further, ADUs offer an opportunity to maximize and
integrate housing choices within existing neighborhoods.

Within this context, the Department has prepared this guidance to assist local governments in encouraging the
development of ADUs. Please see Attachment 1 for the complete statutory changes. The following is a brief
summary of the changes for each bill.

SB 1069 (Wieckowski)
S.B. 1069 (Chapter 720, Statutes of 2016) made several changes to address barriers to the development of ADUs
and expanded capacity for their development. The following is a brief summary of provisions that go into effect
January 1, 2017.

Parking
SB 1069 reduces parking requirements to one space per bedroom or unit. The legislation authorizes off street
parking to be tandem or in setback areas unless specific findings such as fire and life safety conditions are made.
SB 1069 also prohibits parking requirements if the ADU meets any of the following:
•

Is within a half mile from public transit.

•

Is within an architecturally and historically significant historic district.

•

Is part of an existing primary residence or an existing accessory structure.

•

Is in an area where on-street parking permits are required, but not offered to the occupant of the ADU.

•

Is located within one block of a car share area.
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Fees
SB 1069 provides that ADUs shall not be considered new residential uses for the purpose of calculating utility
connection fees or capacity charges, including water and sewer service. The bill prohibits a local agency from
requiring an ADU applicant to install a new or separate utility connection or impose a related connection fee or
capacity charge for ADUs that are contained within an existing residence or accessory structure. For attached and
detached ADUs, this fee or charge must be proportionate to the burden of the unit on the water or sewer system
and may not exceed the reasonable cost of providing the service.

Fire Requirements
SB 1069 provides that fire sprinklers shall not be required in an accessory unit if they are not required in the
primary residence.

ADUs within Existing Space
Local governments must ministerially approve an application to create within a single family residential zone one
ADU per single family lot if the unit is:
•

contained within an existing residence or accessory structure.

•

has independent exterior access from the existing residence.

•

has side and rear setbacks that are sufficient for fire safety.

These provisions apply within all single family residential zones and ADUs within existing space must be allowed in
all of these zones. No additional parking or other development standards can be applied except for building code
requirements.

No Total Prohibition
SB 1069 prohibits a local government from adopting an ordinance that precludes ADUs.

AB 2299 (Bloom)
Generally, AB 2299 (Chapter 735, Statutes of 2016) requires a local government (beginning January 1, 2017) to
ministerially approve ADUs if the unit complies with certain parking requirements, the maximum allowable size of
an attached ADU, and setback requirements, as follows:


The unit is not intended for sale separate from the primary residence and may be rented.



The lot is zoned for single-family or multifamily use and contains an existing, single-family dwelling.



The unit is either attached to an existing dwelling or located within the living area of the existing dwelling or
detached and on the same lot.



The increased floor area of the unit does not exceed 50% of the existing living area, with a maximum
increase in floor area of 1,200 square feet.



The total area of floorspace for a detached accessory dwelling unit does not exceed 1,200 square feet.



No passageway can be required.



No setback can be required from an existing garage that is converted to an ADU.
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Compliance with local building code requirements.



Approval by the local health officer where private sewage disposal system is being used.

Impact on Existing Accessory Dwelling Unit Ordinances
AB 2299 provides that any existing ADU ordinance that does not meet the bill’s requirements is null and void upon
the date the bill becomes effective. In such cases, a jurisdiction must approve accessory dwelling units based on
Government Code Section 65852.2 until the jurisdiction adopts a compliant ordinance.

AB 2406 (Thurmond)
AB 2406 (Chapter 755, Statutes of 2016) creates more flexibility for housing options by authorizing local
governments to permit junior accessory dwelling units (JADU) through an ordinance. The bill defines JADUs to be
a unit that cannot exceed 500 square feet and must be completely contained within the space of an existing
residential structure. In addition, the bill requires specified components for a local JADU ordinance. Adoption of a
JADU ordinance is optional.

Required Components
The ordinance authorized by AB 2406 must include the following requirements:
•

Limit to one JADU per residential lot zoned for single-family residences with a single-family residence already
built on the lot.

•

The single-family residence in which the JADU is created or JADU must be occupied by the owner of the
residence.

•

The owner must record a deed restriction stating that the JADU cannot be sold separately from the singlefamily residence and restricting the JADU to the size limitations and other requirements of the JADU
ordinance.

•

The JADU must be located entirely within the existing structure of the single-family residence and JADU have
its own separate entrance.

•

The JADU must include an efficiency kitchen which includes a sink, cooking appliance, counter surface, and
storage cabinets that meet minimum building code standards. No gas or 220V circuits are allowed.

•

The JADU may share a bath with the primary residence or have its own bath.

Prohibited Components
This bill prohibits a local JADU ordinance from requiring:
•

Additional parking as a condition to grant a permit.

•

Applying additional water, sewer and power connection fees. No connections are needed as these utilities
have already been accounted for in the original permit for the home.
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Fire Safety Requirements
AB 2406 clarifies that a JADU is to be considered part of the single-family residence for the purposes of fire and
life protections ordinances and regulations, such as sprinklers and smoke alarms. The bill also requires life and
protection ordinances that affect single-family residences to be applied uniformly to all single-family residences,
regardless of the presence of a JADU.

JADUs and the RHNA
As part of the housing element portion of their general plan, local governments are required to identify sites with
appropriate zoning that will accommodate projected housing needs in their regional housing need allocation
(RHNA) and report on their progress pursuant to Government Code Section 65400. To credit a JADU toward the
RHNA, HCD and the Department of Finance (DOF) utilize the census definition of a housing unit which is fairly
flexible. Local government count units as part of reporting to DOF. JADUs meet these definitions and this bill
would allow cities and counties to earn credit toward meeting their RHNA allocations by permitting residents to
create less costly accessory units. See additional discussion under JADU frequently asked questions.
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Frequently Asked Questions:
Accessory Dwelling Units
Should an Ordinance Encourage the Development of ADUs?
Yes, ADU law and recent changes intend to address barriers, streamline approval and expand potential capacity
for ADUs recognizing their unique importance in addressing California’s housing needs. The preparation, adoption,
amendment and implementation of local ADU ordinances must be carried out consistent with Government Code
Section 65852.150:
(a) The Legislature finds and declares all of the following:
(1) Accessory dwelling units are a valuable form of housing in California.
(2) Accessory dwelling units provide housing for family members, students, the elderly, in-home health care
providers, the disabled, and others, at below market prices within existing neighborhoods.
(3) Homeowners who create accessory dwelling units benefit from added income, and an increased sense of
security.
(4) Allowing accessory dwelling units in single-family or multifamily residential zones provides additional rental
housing stock in California.
(5) California faces a severe housing crisis.
(6) The state is falling far short of meeting current and future housing demand with serious consequences for
the state’s economy, our ability to build green infill consistent with state greenhouse gas reduction goals, and
the well-being of our citizens, particularly lower and middle-income earners.
(7) Accessory dwelling units offer lower cost housing to meet the needs of existing and future residents within
existing neighborhoods, while respecting architectural character.
(8) Accessory dwelling units are, therefore, an essential component of California’s housing supply.
(b) It is the intent of the Legislature that an accessory dwelling unit ordinance adopted by a local agency has
the effect of providing for the creation of accessory dwelling units and that provisions in this ordinance relating
to matters including unit size, parking, fees, and other requirements, are not so arbitrary, excessive, or
burdensome so as to unreasonably restrict the ability of homeowners to create accessory dwelling units in
zones in which they are authorized by local ordinance.
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Are Existing Ordinances Null and Void?
Yes, any local ordinance adopted prior to January 1, 2017
that is not in compliance with the changes to ADU law will be
null and void. Until an ordinance is adopted, local
governments must apply “state standards” (See Attachment
4 for State Standards checklist). In the absence of a local
ordinance complying with ADU law, local review must be
limited to “state standards” and cannot include additional
requirements such as those in an existing ordinance.

Courtesy of Karen Chapple, UC Berkeley

Are Local Governments Required to Adopt
an Ordinance?

No, a local government is not required to adopt an ordinance. ADUs built within a jurisdiction that lacks a local
ordinance must comply with state standards (See Attachment 4). Adopting an ordinance can occur through
different forms such as a new ordinance, amendment to an existing ordinance, separate section or special
regulations within the zoning code or integrated into the zoning code by district. However, the ordinance should be
established legislatively through a public process and meeting and not through internal administrative actions such
as memos or zoning interpretations.

Can a Local Government Preclude ADUs?
No local government cannot preclude ADUs.

Can a Local Government Apply Development Standards and Designate Areas?
Yes, local governments may apply development standards and may designate where ADUs are permitted (GC
Sections 65852.2(a)(1)(A) and (B)). However, ADUs within existing structures must be allowed in all single family
residential zones.
For ADUs that require an addition or a new accessory structure, development standards such as parking, height,
lot coverage, lot size and maximum unit size can be established with certain limitations. ADUs can be avoided or
allowed through an ancillary and separate discretionary process in areas with health and safety risks such as high
fire hazard areas. However, standards and allowable areas must not be designed or applied in a manner that
burdens the development of ADUs and should maximize the potential for ADU development. Designating areas
where ADUs are allowed should be approached primarily on health and safety issues including water, sewer, traffic
flow and public safety. Utilizing approaches such as restrictive overlays, limiting ADUs to larger lot sizes,
burdensome lot coverage and setbacks and particularly concentration or distance requirements (e.g., no less than
500 feet between ADUs) may unreasonably restrict the ability of the homeowners to create ADUs, contrary to the
intent of the Legislature.
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Requiring large minimum lot sizes and not allowing smaller lot sizes for ADUs can severely restrict their
potential development. For example, large minimum lot sizes for ADUs may constrict capacity throughout
most of the community. Minimum lot sizes cannot be applied to ADUs within existing structures and could
be considered relative to health and safety concerns such as areas on septic systems. While larger lot
sizes might be targeted for various reasons such as ease of compatibility, many tools are available (e.g.,
maximum unit size, maximum lot coverage, minimum setbacks, architectural and landscape requirements)
that allows ADUs to fit well within the built environment.

Can a Local Government Adopt Less Restrictive Requirements?
Yes, ADU law is a minimum requirement and its purpose is to encourage the development of ADUs. Local
governments can take a variety of actions beyond the statute that promote ADUs such as reductions in fees, less
restrictive parking or unit sizes or amending general plan policies.

Santa Cruz has confronted a shortage of housing for many years, considering its growth in population from
incoming students at UC Santa Cruz and its proximity to Silicon Valley. The city promoted the development
of ADUs as critical infill-housing opportunity through various strategies such as creating a manual to
promote ADUs. The manual showcases prototypes of ADUs and outlines city zoning laws and
requirements to make it more convenient for homeowners to get information. The City found that
homeowners will take time to develop an ADU only if information is easy to find, the process is simple, and
there is sufficient guidance on what options they have in regards to design and planning.
The city set the minimum lot size requirement at 4,500 sq. ft. to develop an ADU in order to encourage
more homes to build an ADU. This allowed for a majority of single-family homes in Santa Cruz to develop
an ADU. For more information, see http://www.cityofsantacruz.com/departments/planning-and-communitydevelopment/programs/accessory-dwelling-unit-development-program.

Can Local Governments Establish Minimum and Maximum Unit Sizes?
Yes, a local government may establish minimum and maximum unit sizes (GC Section 65852.2(c). However, like
all development standards (e.g., height, lot coverage, lot size), unit sizes should not burden the development of
ADUs. For example, setting a minimum unit size that substantially increases costs or a maximum unit size that
unreasonably restricts opportunities would be inconsistent with the intent of the statute. Typical maximum unit
sizes range from 800 square feet to 1,200 square feet. Minimum unit size must at least allow for an efficiency unit
as defined in Health and Safety Code Section 17958.1.

ADU law requires local government approval if meeting various requirements (GC Section
65852.2(a)(1)(D)), including unit size requirements. Specifically, attached ADUs shall not exceed 50
percent of the existing living area or 1,200 square feet and detached ADUs shall not exceed 1,200
square feet. A local government may choose a maximum unit size less than 1,200 square feet as long
as the requirement is not burdensome on the creation of ADUs.

83
9

Can ADUs Exceed General Plan and Zoning Densities?
An ADU is an accessory use for the purposes of calculating allowable density under the general plan and zoning.
For example, if a zoning district allows one unit per 7,500 square feet, then an ADU would not be counted as an
additional unit. Minimum lot sizes must not be doubled (e.g., 15,000 square feet) to account for an ADU. Further,
local governments could elect to allow more than one ADU on a lot.

New developments can increase the total number of affordable units in their project plans by
integrating ADUs. Aside from increasing the total number of affordable units, integrating ADUs
also promotes housing choices within a development. One such example is the Cannery project
in Davis, CA. The Cannery project includes 547 residential units with up to 60 integrated ADUs.
ADUs within the Cannery blend in with surrounding architecture, maintaining compatibility with
neighborhoods and enhancing community character. ADUs are constructed at the same time as
the primary single‐family unit to ensure the affordable rental unit is available in the housing
supply concurrent with the availability of market rate housing.
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How Are Fees Charged to ADUs?
All impact fees, including water, sewer, park and traffic fees must be charged in accordance with the Fee Mitigation
Act, which requires fees to be proportional to the actual impact (e.g., significantly less than a single family home).
Fees on ADUs, must proportionately account for impact on services based on the size of the ADU or number of
plumbing fixtures. For example, a 700 square foot new ADU with one bathroom that results in less landscaping
should be charged much less than a 2,000 square foot home with three bathrooms and an entirely new
landscaped parcel which must be irrigated. Fees for ADUs should be significantly less and should account for a
lesser impact such as lower sewer or traffic impacts.

What Utility Fee Requirements Apply to ADUs?
Cities and counties cannot consider ADUs as new residential uses when calculating connection fees and capacity
charges.
Where ADUs are being created within an existing structure (primary or accessory), the city or county cannot
require a new or separate utility connections for the ADU and cannot charge any connection fee or capacity
charge.
For other ADUs, a local agency may require separate utility connections between the primary dwelling and the
ADU, but any connection fee or capacity charge must be proportionate to the impact of the ADU based on either its
size or the number of plumbing fixtures.

What Utility Fee Requirements Apply to Non-City and County Service Districts?
All local agencies must charge impact fees in accordance with the Mitigation Fee Act (commencing with
Government Code Section 66000), including in particular Section 66013, which requires the connection fees and
capacity charges to be proportionate to the burden posed by the ADU. Special districts and non-city and county
service districts must account for the lesser impact related to an ADU and should base fees on unit size or number
of plumbing fixtures. Providers should consider a proportionate or sliding scale fee structures that address the
smaller size and lesser impact of ADUs (e.g., fees per square foot or fees per fixture). Fee waivers or deferrals
could be considered to better promote the development of ADUs.

Do Utility Fee Requirements Apply to ADUs within Existing Space?
No, where ADUs are being created within an existing structure (primary or accessory), new or separate utility
connections and fees (connection and capacity) must not be required.

Does “Public Transit” Include within One-half Mile of a Bus Stop and Train
Station?
Yes, “public transit” may include a bus stop, train station and paratransit if appropriate for the applicant. “Public
transit” includes areas where transit is available and can be considered regardless of tighter headways (e.g., 15
minute intervals). Local governments could consider a broader definition of “public transit” such as distance to a
bus route.
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Can Parking Be Required Where a Car Share Is Available?
No, ADU law does not allow parking to be required when there is a car share located within a block of the ADU. A
car share location includes a designated pick up and drop off location. Local governments can measure a block
from a pick up and drop off location and can decide to adopt broader distance requirements such as two to three
blocks.

Is Off Street Parking Permitted in Setback Areas or through Tandem Parking?
Yes, ADU law deliberately reduces parking requirements. Local governments may make specific findings that
tandem parking and parking in setbacks are infeasible based on specific site, regional topographical or fire and life
safety conditions or that tandem parking or parking in setbacks is not permitted anywhere else in the jurisdiction.
However, these determinations should be applied in a manner that does not unnecessarily restrict the creation of
ADUs.

Local governments must provide reasonable accommodation to persons with disabilities to promote equal
access housing and comply with fair housing laws and housing element law. The reasonable
accommodation procedure must provide exception to zoning and land use regulations which includes an
ADU ordinance. Potential exceptions are not limited and may include development standards such as
setbacks and parking requirements and permitted uses that further the housing opportunities of individuals
with disabilities.

Is Covered Parking Required?
No, off street parking must be permitted through tandem parking on an existing driveway, unless specific findings
are made.

Is Replacement Parking Required When the Parking Area for the Primary
Structure Is Used for an ADU?
Yes, but only if the local government requires off-street parking to be replaced in which case flexible arrangements
such as tandem, including existing driveways and uncovered parking are allowed. Local governments have an
opportunity to be flexible and promote ADUs that are being created on existing parking space and can consider not
requiring replacement parking.

Are Setbacks Required When an Existing Garage Is Converted to an ADU?
No, setbacks must not be required when a garage is converted or when existing space (e.g., game room or office)
above a garage is converted. Rear and side yard setbacks of no more than five feet are required when new space
is added above a garage for an ADU. In this case, the setbacks only apply to the added space above the garage,
not the existing garage and the ADU can be constructed wholly or partly above the garage, including extending
beyond the garage walls.
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Also, when a garage, carport or covered parking structure is demolished or where the parking area ceases to exist
so an ADU can be created, the replacement parking must be allowed in any “configuration” on the lot, “…including,
but not limited to, covered spaces, uncovered spaces, or tandem spaces, or….” Configuration can be applied in a
flexible manner to not burden the creation of ADUs. For example, spatial configurations like tandem on existing
driveways in setback areas or not requiring excessive distances from the street would be appropriate.

Are ADUs Permitted in Existing Residence or Accessory Space?
Yes, ADUs located in single family residential zones and existing space of a single family residence or accessory
structure must be approved regardless of zoning standards (Section 65852.2(a)(1)(B)) for ADUs, including
locational requirements (Section 65852.2(a)(1)(A)), subject to usual non-appealable ministerial building permit
requirements. For example, ADUs in existing space does not necessitate a zoning clearance and must not be
limited to certain zones or areas or subject to height, lot size, lot coverage, unit size, architectural review,
landscape or parking requirements. Simply, where a single family residence or accessory structure exists in any
single family residential zone, so can an ADU. The purpose is to streamline and expand potential for ADUs where
impact is minimal and the existing footprint is not being increased.
Zoning requirements are not a basis for denying a ministerial building permit for an ADU, including non-conforming
lots or structures. The phrase, “within the existing space” includes areas within a primary home or within an
attached or detached accessory structure such as a garage, a carriage house, a pool house, a rear yard studio
and similar enclosed structures.

Are Owner Occupants Required?
No, however, a local government can require an applicant to be an owner occupant. The owner may reside in the
primary or accessory structure. Local governments can also require the ADU to not be used for short term rentals
(terms lesser than 30 days). Both owner occupant use and prohibition on short term rentals can be required on the
same property. Local agencies which impose this requirement should require recordation of a deed restriction
regarding owner occupancy to comply with GC Section 27281.5

Are Fire Sprinklers Required for ADUs?
Depends, ADUs shall not be required to provide fire sprinklers if they are not or were not required of the primary
residence. However, sprinklers can be required for an ADU if required in the primary structure. For example, if the
primary residence has sprinklers as a result of an existing ordinance, then sprinklers could be required in the ADU.
Alternative methods for fire protection could be provided.
If the ADU is detached from the main structure or new space above a detached garage, applicants can be
encouraged to contact the local fire jurisdiction for information regarding fire sprinklers. Since ADUs are a unique
opportunity to address a variety of housing needs and provide affordable housing options for family members,
students, the elderly, in-home health care providers, the disabled, and others, the fire departments want to ensure
the safety of these populations as well as the safety of those living in the primary structure. Fire Departments can
help educate property owners on the benefits of sprinklers, potential resources and how they can be installed cost
effectively. For example, insurance rates are typically 5 to 10 percent lower where the unit is sprinklered. Finally,
other methods exist to provide additional fire protection. Some options may include additional exits, emergency
escape and rescue openings, 1 hour or greater fire-rated assemblies, roofing materials and setbacks from property
lines or other structures.
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Is Manufactured Housing Permitted as an ADU?
Yes, an ADU is any residential dwelling unit with independent facilities and permanent provisions for living,
sleeping, eating, cooking and sanitation. An ADU includes an efficiency unit (Health and Safety Code Section
17958.1) and a manufactured home (Health and Safety Code Section 18007).

Health and Safety Code Section 18007(a) “Manufactured home,” for the purposes of this part, means a
structure that was constructed on or after June 15, 1976, is transportable in one or more sections, is eight
body feet or more in width, or 40 body feet or more in length, in the traveling mode, or, when erected on
site, is 320 or more square feet, is built on a permanent chassis and designed to be used as a singlefamily dwelling with or without a foundation when connected to the required utilities, and includes the
plumbing, heating, air conditioning, and electrical systems contained therein. “Manufactured home”
includes any structure that meets all the requirements of this paragraph except the size requirements and
with respect to which the manufacturer voluntarily files a certification and complies with the standards
established under the National Manufactured Housing Construction and Safety Act of 1974 (42 U.S.C.,
Sec. 5401, and following).

Can an Efficiency Unit Be Smaller than 220 Square Feet?
Yes, an efficiency unit for occupancy by no more than two persons, by statute (Health and Safety Code Section
17958.1), can have a minimum floor area of 150 square feet and can also have partial kitchen or bathroom
facilities, as specified by ordinance or can have the same meaning specified in the Uniform Building Code,
referenced in the Title 24 of the California Code of Regulations.

The 2015 International Residential Code adopted by reference into the 2016 California Residential Code
(CRC) allows residential dwelling units to be built considerably smaller than an Efficiency Dwelling Unit
(EDU). Prior to this code change an EDU was required to have a minimum floor area not less than 220 sq.
ft unless modified by local ordinance in accordance with the California Health and Safety Code which could
allow an EDU to be built no less than 150 sq. ft. For more information, see HCD’s Information Bulletin at
http://www.hcd.ca.gov/codes/manufactured-housing/docs/ib2016-06.pdf .

Does ADU Law Apply to Charter Cities and Counties?
Yes. ADU law explicitly applies to “local agencies” which are defined as a city, county, or city and county whether
general law or chartered (Section 65852.2(i)(2)).
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Do ADUs Count toward the Regional Housing Need Allocation?
Yes, local governments may report ADUs as progress toward Regional Housing Need Allocation pursuant to
Government Code Section 65400 based on the actual or anticipated affordability. See below frequently asked
questions for JADUs for additional discussion.

Must ADU Ordinances Be Submitted to the Department of Housing and
Community Development?
Yes, ADU ordinances must be submitted to the State Department of Housing and Community Development within
60 days after adoption, including amendments to existing ordinances. However, upon submittal, the ordinance is
not subject to a Department review and findings process similar to housing element law (GC Section 65585)
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Frequently Asked Questions:
Junior Accessory Dwelling Units
Is There a Difference between ADU and JADU?

Courtesy of Lilypad Homes and Photo Credit to Jocelyn Knight

Yes, AB 2406 added Government Code Section 65852.22,
providing a unique option for Junior ADUs. The bill allows
local governments to adopt ordinances for JADUs, which are
no more than 500 square feet and are typically bedrooms in a
single-family home that have an entrance into the unit from
the main home and an entrance to the outside from the
JADU. The JADU must have cooking facilities, including a
sink, but is not required to have a private bathroom. Current
law does not prohibit local governments from adopting an
ordinance for a JADU, and this bill explicitly allows, not
requires, a local agency to do so. If the ordinance requires a
permit, the local agency shall not require additional parking or
charge a fee for a water or sewer connection as a condition
of granting a permit for a JADU. For more information, see
below.

ADUs and JADUs
REQUIREMENTS

ADU

JADU

Maximum Unit Size

Yes, generally up to 1,200 Square Feet or Yes, 500 Square Foot Maximum
50% of living area

Kitchen

Yes

Yes

Bathroom

Yes

No, Common Sanitation is Allowed

Separate Entrance

Depends

Yes

Parking

Depends, Parking May Be Eliminated and
Cannot Be Required Under Specified
Conditions

No, Parking Cannot Be Required

Owner Occupancy

Depends, Owner Occupancy May Be
Required

Yes, Owner Occupancy Is Required

Ministerial Approval Process

Yes

Yes

Prohibition on Sale of ADU

Yes

Yes
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Why Adopt a JADU Ordinance?
JADUs offer the simplest and most affordable housing option. They bridge the gap between a roommate and a
tenant by offering an interior connection between the unit and main living area. The doors between the two spaces
can be secured from both sides, allowing them to be easily privatized or incorporated back into the main living
area. These units share central systems, require no fire separation, and have a basic kitchen, utilizing small plug
in appliances, reducing development costs. This provides flexibility and an insurance policy in homes in case
additional income or housing is needed. They present no additional stress on utility services or infrastructure
because they simply repurpose spare bedrooms that do not expand the homes planned occupancy. No additional
address is required on the property because an interior connection remains. By adopting a JADU ordinance, local
governments can offer homeowners additional options to take advantage of underutilized space and better
address its housing needs.

Can JADUs Count towards the RHNA?
Yes, as part of the housing element portion of their general plan, local governments are required to identify sites
with appropriate zoning that will accommodate projected housing needs in their regional housing need allocation
(RHNA) and report on their progress pursuant to Government Code Section 65400. To credit a unit toward the
RHNA, HCD and the Department of Finance (DOF) utilize the census definition of a housing unit. Generally, a
JADU, including with shared sanitation facilities, that meets the census definition and is reported to the Department
of Finance as part of the DOF annual City and County Housing Unit Change Survey can be credited toward the
RHNA based on the appropriate income level. Local governments can track actual or anticipated affordability to
assure the JADU is counted to the appropriate income category. For example, some local governments request
and track information such as anticipated affordability as part of the building permit application.

A housing unit is a house, an apartment, a mobile home or trailer, a group of rooms, or a single room that
is occupied, or, if vacant, is intended for occupancy as separate living quarters. Separate living quarters
are those in which the occupants live separately from any other persons in the building and which have
direct access from the outside of the building or through a common hall.

Can the JADU Be Sold Independent of the Primary Dwelling?
No, the JADU cannot be sold separate from the primary dwelling.

Are JADUs Subject to Connection and Capacity Fees?
No, JADUs shall not be considered a separate or new dwelling unit for the purposes of fees and as a result should
not be charged a fee for providing water, sewer or power, including a connection fee. These requirements apply to
all providers of water, sewer and power, including non-municipal providers.
Local governments may adopt requirements for fees related to parking, other service or connection for water,
sewer or power, however, these requirements must be uniform for all single family residences and JADUs are not
considered a new or separate unit.
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Are There Requirements for Fire Separation and Fire Sprinklers?
Yes, a local government may adopt requirements related to fire and life protection requirements. However, a JADU
shall not be considered a new or separate unit. In other words, if the primary unit is not subject to fire or life
protection requirements, then the JADU must be treated the same.
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Resources

Courtesy of Karen Chapple, UC Berkeley
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Attachment 1: Statutory Changes (Strikeout/Underline)
Government Code Section 65852.2
(a) (1) Any A local agency may, by ordinance, provide for the creation of second accessory dwelling units in
single-family and multifamily residential zones. The ordinance may shall do any all of the following:
(A) Designate areas within the jurisdiction of the local agency where second accessory dwelling units may be
permitted. The designation of areas may be based on criteria, that may include, but are not limited to, the
adequacy of water and sewer services and the impact of second accessory dwelling units on traffic flow. flow and
public safety.
(B) (i) Impose standards on second accessory dwelling units that include, but are not limited to, parking, height,
setback, lot coverage, landscape, architectural review, maximum size of a unit, and standards that prevent adverse
impacts on any real property that is listed in the California Register of Historic Places.
(ii) Notwithstanding clause (i), a local agency may reduce or eliminate parking requirements for any accessory
dwelling unit located within its jurisdiction.
(C) Provide that second accessory dwelling units do not exceed the allowable density for the lot upon which
the second accessory dwelling unit is located, and that second accessory dwelling units are a residential use that
is consistent with the existing general plan and zoning designation for the lot.
(D) Require the accessory dwelling units to comply with all of the following:
(i) The unit is not intended for sale separate from the primary residence and may be rented.
(ii) The lot is zoned for single-family or multifamily use and contains an existing, single-family dwelling.
(iii) The accessory dwelling unit is either attached to the existing dwelling or located within the living area of the
existing dwelling or detached from the existing dwelling and located on the same lot as the existing dwelling.
(iv) The increased floor area of an attached accessory dwelling unit shall not exceed 50 percent of the existing
living area, with a maximum increase in floor area of 1,200 square feet.
(v) The total area of floorspace for a detached accessory dwelling unit shall not exceed 1,200 square feet.
(vi) No passageway shall be required in conjunction with the construction of an accessory dwelling unit.
(vii) No setback shall be required for an existing garage that is converted to a accessory dwelling unit, and a
setback of no more than five feet from the side and rear lot lines shall be required for an accessory dwelling unit
that is constructed above a garage.
(viii) Local building code requirements that apply to detached dwellings, as appropriate.
(ix) Approval by the local health officer where a private sewage disposal system is being used, if required.
(x) (I) Parking requirements for accessory dwelling units shall not exceed one parking space per unit or per
bedroom. These spaces may be provided as tandem parking on an existing driveway.
(II) Offstreet parking shall be permitted in setback areas in locations determined by the local agency or through
tandem parking, unless specific findings are made that parking in setback areas or tandem parking is not feasible
based upon specific site or regional topographical or fire and life safety conditions, or that it is not permitted
anywhere else in the jurisdiction.
(III) This clause shall not apply to a unit that is described in subdivision (d).
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(xi) When a garage, carport, or covered parking structure is demolished in conjunction with the construction of an
accessory dwelling unit, and the local agency requires that those offstreet parking spaces be replaced, the
replacement spaces may be located in any configuration on the same lot as the accessory dwelling unit, including,
but not limited to, as covered spaces, uncovered spaces, or tandem spaces, or by the use of mechanical
automobile parking lifts. This clause shall not apply to a unit that is described in subdivision (d).
(2) The ordinance shall not be considered in the application of any local ordinance, policy, or program to limit
residential growth.
(3) When a local agency receives its first application on or after July 1, 2003, for a permit pursuant to this
subdivision, the application shall be considered ministerially without discretionary review or a hearing,
notwithstanding Section 65901 or 65906 or any local ordinance regulating the issuance of variances or special
use permits. Nothing in this paragraph may be construed to require a local government to adopt or amend an
ordinance for the creation of ADUs. permits, within 120 days after receiving the application. A local agency may
charge a fee to reimburse it for costs that it incurs as a result of amendments to this paragraph enacted during the
2001–02 Regular Session of the Legislature, including the costs of adopting or amending any ordinance that
provides for the creation of ADUs. an accessory dwelling unit.
(b) (4) (1) An When existing ordinance governing the creation of an accessory dwelling unit by a local
agency which has not adopted an ordinance governing ADUs in accordance with subdivision (a) or (c) receives its
first application on or after July 1, 1983, for a permit pursuant to this subdivision, the local agency shall accept the
application and approve or disapprove the application ministerially without discretionary review pursuant to this
subdivision unless it or an accessory dwelling ordinance adopted by a local agency subsequent to the effective
date of the act adding this paragraph shall provide an approval process that includes only ministerial provisions for
the approval of accessory dwelling units and shall not include any discretionary processes, provisions, or
requirements for those units, except as otherwise provided in this subdivision. In the event that a local agency has
an existing accessory dwelling unit ordinance that fails to meet the requirements of this subdivision, that ordinance
shall be null and void upon the effective date of the act adding this paragraph and that agency shall thereafter
apply the standards established in this subdivision for the approval of accessory dwelling units, unless and until the
agency adopts an ordinance in accordance with subdivision (a) or (c) within 120 days after receiving the
application. Notwithstanding Section 65901 or 65906, every local agency shall grant a variance or special use
permit for the creation of a ADU if the ADU complies with all of the following: that complies with this section.
(A) The unit is not intended for sale and may be rented.
(B) The lot is zoned for single-family or multifamily use.
(C) The lot contains an existing single-family dwelling.
(D) The ADU is either attached to the existing dwelling and located within the living area of the existing dwelling or
detached from the existing dwelling and located on the same lot as the existing dwelling.
(E) The increased floor area of an attached ADU shall not exceed 30 percent of the existing living area.
(F) The total area of floorspace for a detached ADU shall not exceed 1,200 square feet.
(G) Requirements relating to height, setback, lot coverage, architectural review, site plan review, fees, charges,
and other zoning requirements generally applicable to residential construction in the zone in which the property is
located.
(H) Local building code requirements which apply to detached dwellings, as appropriate.
(I) Approval by the local health officer where a private sewage disposal system is being used, if required.
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(2) (5) No other local ordinance, policy, or regulation shall be the basis for the denial of a building permit or a use
permit under this subdivision.
(3) (6) This subdivision establishes the maximum standards that local agencies shall use to evaluate proposed
ADUs on lots a proposed accessory dwelling unit on a lot zoned for residential use which contain that contains an
existing single-family dwelling. No additional standards, other than those provided in thissubdivision or subdivision
(a), subdivision, shall be utilized or imposed, except that a local agency may require an applicant for a permit
issued pursuant to this subdivision to be an owner-occupant. owner-occupant or that the property be used for
rentals of terms longer than 30 days.
(4) (7) No changes in zoning ordinances or other ordinances or any changes in the general plan shall be required
to implement this subdivision. Any A local agency may amend its zoning ordinance or general plan to incorporate
the policies, procedures, or other provisions applicable to the creation of ADUs an accessory dwelling unit if these
provisions are consistent with the limitations of this subdivision.
(5) (8) A ADU which conforms to the requirements of An accessory dwelling unit that conforms to this subdivision
shall be deemed to be an accessory use or an accessory building and shall not be considered to exceed the
allowable density for the lot upon which it is located, and shall be deemed to be a residential usewhich that is
consistent with the existing general plan and zoning designations for the lot. The ADUs accessory dwelling unit
shall not be considered in the application of any local ordinance, policy, or program to limit residential growth.
(c) (b) No When a local agency shall adopt an ordinance which totally precludes ADUs within single-family or
multifamily zoned areas unless the ordinance contains findings acknowledging that the ordinance may limit
housing opportunities of the region and further contains findings that specific adverse impacts on the public health,
safety, and welfare that would result from allowing ADUs within single-family and multifamily zoned areas justify
adopting the ordinance. that has not adopted an ordinance governing accessory dwelling units in accordance with
subdivision (a) receives its first application on or after July 1, 1983, for a permit to create an accessory dwelling
unit pursuant to this subdivision, the local agency shall accept the application and approve or disapprove the
application ministerially without discretionary review pursuant to subdivision (a) within 120 days after receiving the
application.
(d) (c) A local agency may establish minimum and maximum unit size requirements for both attached and
detached second accessory dwelling units. No minimum or maximum size for a second an accessory dwelling unit,
or size based upon a percentage of the existing dwelling, shall be established by ordinance for either attached or
detached dwellings which that does not permit at least an efficiency unit to be constructed in compliance with local
development standards. Accessory dwelling units shall not be required to provide fire sprinklers if they are not
required for the primary residence.
(d) Notwithstanding any other law, a local agency, whether or not it has adopted an ordinance governing accessory
dwelling units in accordance with subdivision (a), shall not impose parking standards for an accessory dwelling unit
in any of the following instances:
(1) The accessory dwelling unit is located within one-half mile of public transit.
(2) The accessory dwelling unit is located within an architecturally and historically significant historic district.
(3) The accessory dwelling unit is part of the existing primary residence or an existing accessory structure.
(4) When on-street parking permits are required but not offered to the occupant of the accessory dwelling unit.
(5) When there is a car share vehicle located within one block of the accessory dwelling unit.
(e) Parking requirements for ADUs shall not exceed one parking space per unit or per bedroom. Additional parking
may be required provided that a finding is made that the additional parking requirements are directly related to the
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use of the ADU and are consistent with existing neighborhood standards applicable to existing dwellings. Off-street
parking shall be permitted in setback areas in locations determined by the local agency or through tandem parking,
unless specific findings are made that parking in setback areas or tandem parking is not feasible based upon
specific site or regional topographical or fire and life safety conditions, or that it is not permitted anywhere else in
the jurisdiction. Notwithstanding subdivisions (a) to (d), inclusive, a local agency shall ministerially approve an
application for a building permit to create within a single-family residential zone one accessory dwelling unit per
single-family lot if the unit is contained within the existing space of a single-family residence or accessory structure,
has independent exterior access from the existing residence, and the side and rear setbacks are sufficient for fire
safety. Accessory dwelling units shall not be required to provide fire sprinklers if they are not required for the
primary residence.
(f) (1) Fees charged for the construction of second accessory dwelling units shall be determined in accordance
with Chapter 5 (commencing with Section66000). 66000) and Chapter 7 (commencing with Section 66012).
(2) Accessory dwelling units shall not be considered new residential uses for the purposes of calculating local
agency connection fees or capacity charges for utilities, including water and sewer service.
(A) For an accessory dwelling unit described in subdivision (e), a local agency shall not require the applicant to
install a new or separate utility connection directly between the accessory dwelling unit and the utility or impose a
related connection fee or capacity charge.
(B) For an accessory dwelling unit that is not described in subdivision (e), a local agency may require a new or
separate utility connection directly between the accessory dwelling unit and the utility. Consistent with Section
66013, the connection may be subject to a connection fee or capacity charge that shall be proportionate to the
burden of the proposed accessory dwelling unit, based upon either its size or the number of its plumbing fixtures,
upon the water or sewer system. This fee or charge shall not exceed the reasonable cost of providing this service.
(g) This section does not limit the authority of local agencies to adopt less restrictive requirements for the creation
of ADUs. an accessory dwelling unit.
(h) Local agencies shall submit a copy of the ordinances ordinance adopted pursuant to subdivision (a) or (c) to
the Department of Housing and Community Development within 60 days after adoption.
(i) As used in this section, the following terms mean:
(1) “Living area,” area” means the interior habitable area of a dwelling unit including basements and attics but does
not include a garage or any accessory structure.
(2) “Local agency” means a city, county, or city and county, whether general law or chartered.
(3) For purposes of this section, “neighborhood” has the same meaning as set forth in Section 65589.5.
(4) “Second “Accessory dwelling unit” means an attached or a detached residential dwelling unit which provides
complete independent living facilities for one or more persons. It shall include permanent provisions for living,
sleeping, eating, cooking, and sanitation on the same parcel as the single-family dwelling is situated. A second An
accessory dwelling unit also includes the following:
(A) An efficiency unit, as defined in Section 17958.1 of Health and Safety Code.
(B) A manufactured home, as defined in Section 18007 of the Health and Safety Code.
(5) “Passageway” means a pathway that is unobstructed clear to the sky and extends from a street to one entrance
of the accessory dwelling unit.
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(j) Nothing in this section shall be construed to supersede or in any way alter or lessen the effect or application of
the California Coastal Act (Division 20 (commencing with Section 30000) of the Public Resources Code), except
that the local government shall not be required to hold public hearings for coastal development permit applications
for second accessory dwelling units.

Government Code Section 65852.22.
(a) Notwithstanding Section 65852.2, a local agency may, by ordinance, provide for the creation of junior
accessory dwelling units in single-family residential zones. The ordinance may require a permit to be obtained for
the creation of a junior accessory dwelling unit, and shall do all of the following:
(1) Limit the number of junior accessory dwelling units to one per residential lot zoned for single-family residences
with a single-family residence already built on the lot.
(2) Require owner-occupancy in the single-family residence in which the junior accessory dwelling unit will be
permitted. The owner may reside in either the remaining portion of the structure or the newly created junior
accessory dwelling unit. Owner-occupancy shall not be required if the owner is another governmental agency, land
trust, or housing organization.
(3) Require the recordation of a deed restriction, which shall run with the land, shall be filed with the permitting
agency, and shall include both of the following:
(A) A prohibition on the sale of the junior accessory dwelling unit separate from the sale of the single-family
residence, including a statement that the deed restriction may be enforced against future purchasers.
(B) A restriction on the size and attributes of the junior accessory dwelling unit that conforms with this section.
(4) Require a permitted junior accessory dwelling unit to be constructed within the existing walls of the structure,
and require the inclusion of an existing bedroom.
(5) Require a permitted junior accessory dwelling to include a separate entrance from the main entrance to the
structure, with an interior entry to the main living area. A permitted junior accessory dwelling may include a second
interior doorway for sound attenuation.
(6) Require the permitted junior accessory dwelling unit to include an efficiency kitchen, which shall include all of
the following:
(A) A sink with a maximum waste line diameter of 1.5 inches.
(B) A cooking facility with appliances that do not require electrical service greater than 120 volts, or natural or
propane gas.
(C) A food preparation counter and storage cabinets that are of reasonable size in relation to the size of the junior
accessory dwelling unit.
(b) (1) An ordinance shall not require additional parking as a condition to grant a permit.
(2) This subdivision shall not be interpreted to prohibit the requirement of an inspection, including the imposition of
a fee for that inspection, to determine whether the junior accessory dwelling unit is in compliance with applicable
building standards.
(c) An application for a permit pursuant to this section shall, notwithstanding Section 65901 or 65906 or any local
ordinance regulating the issuance of variances or special use permits, be considered ministerially, without
discretionary review or a hearing. A permit shall be issued within 120 days of submission of an application for a
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permit pursuant to this section. A local agency may charge a fee to reimburse the local agency for costs incurred in
connection with the issuance of a permit pursuant to this section.
(d) For the purposes of any fire or life protection ordinance or regulation, a junior accessory dwelling unit shall not
be considered a separate or new dwelling unit. This section shall not be construed to prohibit a city, county, city
and county, or other local public entity from adopting an ordinance or regulation relating to fire and life protection
requirements within a single-family residence that contains a junior accessory dwelling unit so long as the
ordinance or regulation applies uniformly to all single-family residences within the zone regardless of whether the
single-family residence includes a junior accessory dwelling unit or not.
(e) For the purposes of providing service for water, sewer, or power, including a connection fee, a junior accessory
dwelling unit shall not be considered a separate or new dwelling unit.
(f) This section shall not be construed to prohibit a local agency from adopting an ordinance or regulation, related
to parking or a service or a connection fee for water, sewer, or power, that applies to a single-family residence that
contains a junior accessory dwelling unit, so long as that ordinance or regulation applies uniformly to all singlefamily residences regardless of whether the single-family residence includes a junior accessory dwelling unit.
(g) For purposes of this section, the following terms have the following meanings:
(1) “Junior accessory dwelling unit” means a unit that is no more than 500 square feet in size and contained
entirely within an existing single-family structure. A junior accessory dwelling unit may include separate sanitation
facilities, or may share sanitation facilities with the existing structure.
(2) “Local agency” means a city, county, or city and county, whether general law or chartered.
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Attachment 2: Sample ADU Ordinance
Section XXX1XXX: Purpose
This Chapter provides for accessory dwelling units on lots developed or proposed to be developed with singlefamily dwellings. Such accessory dwellings contribute needed housing to the community’s housing stock. Thus,
accessory dwelling units are a residential use which is consistent with the General Plan objectives and zoning
regulations and which enhances housing opportunities, including near transit on single family lots.

Section XXX2XXX: Applicability
The provisions of this Chapter apply to all lots that are occupied with a single family dwelling unit and zoned
residential. Accessory dwelling units do exceed the allowable density for the lot upon which the accessory
dwelling unit is located, and are a residential use that is consistent with the existing general plan and zoning
designation for the lot.

Section XXX3XXX: Development Standards
Accessory Structures within Existing Space
An accessory dwelling unit within an existing space including the primary structure, attached or detached garage or
other accessory structure shall be permitted ministerially with a building permit regardless of all other standards
within the Chapter if complying with:
1. Building and safety codes
2. Independent exterior access from the existing residence
3. Sufficient side and rear setbacks for fire safety.

Accessory Structures (Attached and Detached)
General:

1. The unit is not intended for sale separate from the primary residence and may be rented.
2. The lot is zoned for residential and contains an existing, single-family dwelling.
3. The accessory dwelling unit is either attached to the existing dwelling or detached from the existing dwelling
and located on the same lot as the existing dwelling.
4. The increased floor area of an attached accessory dwelling unit shall not exceed 50 percent of the existing
living area, with a maximum increase in floor area of 1,200 square feet.
5. The total area of floor space for a detached accessory dwelling unit shall not exceed 1,200 square feet.
6. Local building code requirements that apply to detached dwellings, as appropriate.
7. No passageway shall be required in conjunction with the construction of an accessory dwelling unit.
8. No setback shall be required for an existing garage that is converted to a accessory dwelling unit, and a
setback of no more than five feet from the side and rear lot lines shall be required for an accessory dwelling
unit that is constructed above a garage.
9. Accessory dwelling units shall not be required to provide fire sprinklers if they are not required for the primary
residence and may employ alternative methods for fire protection.
Parking:

1. Parking requirements for accessory dwelling units shall not exceed one parking space per unit or per
bedroom. These spaces may be provided as tandem parking, including on an existing driveway or in setback
areas, excluding the non-driveway front yard setback.
2. Parking is not required in the following instances:
 The accessory dwelling unit is located within one-half mile of public transit, including transit
stations and bus stations.
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The accessory dwelling unit is located in the WWWW Downtown, XXX Area, YYY Corridor and
ZZZ Opportunity Area.
 The accessory dwelling unit is located within an architecturally and historically significant historic
district.
 When on-street parking permits are required but not offered to the occupant of the accessory
dwelling unit.
 When there is a car share vehicle located within one block of the accessory dwelling unit.
3. Replacement Parking: When a garage, carport, or covered parking structure is demolished or converted in
conjunction with the construction of an accessory dwelling unit, replacement parking shall not be required
and may be located in any configuration on the same lot as the accessory dwelling unit.

Section XXX4XXX: Permit Requirements
ADUs shall be permitted ministerially, in compliance with this Chapter within 120 days of application. The
Community Development Director shall issue a building permit or zoning certificate to establish an accessory
dwelling unit in compliance with this Chapter if all applicable requirements are met in Section XXX3XXXXX, as
appropriate. The Community Development Director may approve an accessory dwelling unit that is not in
compliance with Section XXX3XXXX as set forth in Section XXX5XXXX. The XXXX Health Officer shall approve
an application in conformance with XXXXXX where a private sewage disposal system is being used.

Section XXX5XXX: Review Process for Accessory Structure Not Complying with
Development Standards
An accessory dwelling unit that does not comply with standards in Section XXX3XX may permitted with a zoning
certificate or an administrative use permit at the discretion of the Community Development Director subject to
findings in Section XXX6XX

Section XXX6XXX: Findings
A. In order to deny an administrative use permit under Section XXX5XXX, the Community Development Director
shall find that the Accessory Dwelling Unit would be detrimental to the public health and safety or would introduce
unreasonable privacy impacts to the immediate neighbors.
B. In order to approve an administrative use permit under Section XXX5XXX to waive required accessory dwelling
unit parking, the Community Development Director shall find that additional or new on-site parking would be
detrimental, and that granting the waiver will meet the purposes of this Chapter.

Section XXX7XXX: Definitions
(1) “Living area means the interior habitable area of a dwelling unit including basements and attics but does not
include a garage or any accessory structure.
(2) “Accessory dwelling unit” means an attached or a detached residential dwelling unit which provides complete
independent living facilities for one or more persons. It shall include permanent provisions for living, sleeping,
eating, cooking, and sanitation on the same parcel as the single-family dwelling is situated. An accessory
dwelling unit also includes the following:
(A) An efficiency unit, as defined in Section 17958.1 of Health and Safety Code.
(B) A manufactured home, as defined in Section 18007 of the Health and Safety Code.
(3) “Passageway” means a pathway that is unobstructed clear to the sky and extends from a street to one entrance
of the accessory dwelling unit.
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(4) (1) “Existing Structure” for the purposes of defining an allowable space that can be converted to an ADU means
within the four walls and roofline of any structure existing on or after January 1, 2017 that can be made safely
habitable under local building codes at the determination of the building official regardless of any non-compliance
with zoning standards.
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Attachment 3: Sample JADU Ordinance
(Lilypad Homes at http://lilypadhomes.org/)

Draft Junior Accessory Dwelling Units (JADU) – Flexible Housing
Findings:
1. Causation: Critical need for housing for lower income families and individuals given the high cost of living and

low supply of affordable homes for rent or purchase, and the difficulty, given the current social and economic
environment, in building more affordable housing
2. Mitigation: Create a simple and inexpensive permitting track for the development of junior accessory dwelling

units that allows spare bedrooms in homes to serve as a flexible form of infill housing
3. Endangerment: Provisions currently required under agency ordinances are so arbitrary, excessive, or

burdensome as to restrict the ability of homeowners to legally develop these units therefore encouraging
homeowners to bypass safety standards and procedures that make the creation of these units a benefit to the
whole of the community
4. Co-Benefits: Homeowners (particularly retired seniors and young families, groups that tend to have the lowest

incomes) – generating extra revenue, allowing people facing unexpected financial obstacles to remain in their
homes, housing parents, children or caregivers; Homebuyers - providing rental income which aids in mortgage
qualification under new government guidelines; Renters – creating more low-cost housing options in the
community where they work, go to school or have family, also reducing commute time and expenses;
Municipalities – helping to meet RHNA goals, increasing property and sales tax revenue, insuring safety
standard code compliance, providing an abundant source of affordable housing with no additional
infrastructure needed; Community - housing vital workers, decreasing traffic, creating economic growth both in
the remodeling sector and new customers for local businesses; Planet - reducing carbon emissions, using
resources more efficiently;
5. Benefits of Junior ADUs: offer a more affordable housing option to both homeowners and renters, creating

economically healthy, diverse, multi-generational communities;

Therefore, the following ordinance is hereby enacted:
This Section provides standards for the establishment of junior accessory dwelling units, an alternative to the
standard accessory dwelling unit, permitted as set forth under State Law AB 1866 (Chapter 1062, Statutes of
2002) Sections 65852.150 and 65852.2 and subject to different provisions under fire safety codes based on the
fact that junior accessory dwelling units do not qualify as “complete independent living facilities” given that the
interior connection from the junior accessory dwelling unit to the main living area remains, therefore not redefining
the single-family home status of the dwelling unit.
A) Development Standards. Junior accessory dwelling units shall comply with the following standards, including
the standards in Table below:
1) Number of Units Allowed. Only one accessory dwelling unit or, junior accessory dwelling unit, may be
located on any residentially zoned lot that permits a single-family dwelling except as otherwise regulated or
restricted by an adopted Master Plan or Precise Development Plan. A junior accessory dwelling unit may
only be located on a lot which already contains one legal single-family dwelling.
2) Owner Occupancy: The owner of a parcel proposed for a junior accessory dwelling unit shall occupy as a
principal residence either the primary dwelling or the accessory dwelling, except when the home is held by
an agency such as a land trust or housing organization in an effort to create affordable housing.
3) Sale Prohibited: A junior accessory dwelling unit shall not be sold independently of the primary dwelling on
the parcel.
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4) Deed Restriction: A deed restriction shall be completed and recorded, in compliance with Section B below.
5) Location of Junior Accessory Dwelling Unit: A junior accessory dwelling unit must be created within the
existing walls of an existing primary dwelling, and must include conversion of an existing bedroom.
6) Separate Entry Required: A separate exterior entry shall be provided to serve a junior accessory dwelling
unit.
7) Interior Entry Remains: The interior connection to the main living area must be maintained, but a second
door may be added for sound attenuation.
8) Kitchen Requirements: The junior accessory dwelling unit shall include an efficiency kitchen, requiring and
limited to the following components:
a) A sink with a maximum waste line diameter of one-and-a-half (1.5) inches,
b) A cooking facility with appliance which do not require electrical service greater than one-hundred-andtwenty (120) volts or natural or propane gas, and
c) A food preparation counter and storage cabinets that are reasonable to size of the unit.
9) Parking: No additional parking is required beyond that required when the existing primary dwelling was
constructed.

Development Standards for Junior Accessory Dwelling Units
SITE OR DESIGN FEATURE

SITE AND DESIGN STANDARDS

Maximum unit size

500 square feet

Setbacks

As required for the primary dwelling unit

Parking

No additional parking required

B) Deed Restriction: Prior to obtaining a building permit for a junior accessory dwelling unit, a deed restriction,
approved by the City Attorney, shall be recorded with the County Recorder's office, which shall include the
pertinent restrictions and limitations of a junior accessory dwelling unit identified in this Section. Said deed
restriction shall run with the land, and shall be binding upon any future owners, heirs, or assigns. A copy of the
recorded deed restriction shall be filed with the Department stating that:
1) The junior accessory dwelling unit shall not be sold separately from the primary dwelling unit;
2) The junior accessory dwelling unit is restricted to the maximum size allowed per the development
standards;
3) The junior accessory dwelling unit shall be considered legal only so long as either the primary residence,
or the accessory dwelling unit, is occupied by the owner of record of the property, except when the home is
owned by an agency such as a land trust or housing organization in an effort to create affordable housing;
4) The restrictions shall be binding upon any successor in ownership of the property and lack of compliance
with this provision may result in legal action against the property owner, including revocation of any right to
maintain a junior accessory dwelling unit on the property.
C) No Water Connection Fees: No agency should require a water connection fee for the development of a junior
accessory dwelling unit. An inspection fee to confirm that the dwelling unit complies with development standard
may be assessed.
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D) No Sewer Connection Fees: No agency should require a sewer connection fee for the development of a junior
accessory dwelling unit. An inspection fee to confirm that the dwelling unit complies with development standard
may be assessed.
E) No Fire Sprinklers and Fire Attenuation: No agency should require fire sprinkler or fire attenuation
specifications for the development of a junior accessory dwelling unit. An inspection fee to confirm that the
dwelling unit complies with development standard may be assessed.

Definitions of Specialized Terms and Phrases.
“Accessory dwelling unit” means an attached or a detached residential dwelling unit which provides complete
independent living facilities for one or more persons. It shall include permanent provisions for living, sleeping,
eating, cooking, and sanitation on the same parcel as the single-family dwelling is situated. An accessory dwelling
unit also includes the following:
(1) An efficiency unit, as defined in Section 17958.1 of Health and Safety Code.
(2) A manufactured home, as defined in Section 18007 of the Health and Safety Code.
“Junior accessory dwelling unit” means a unit that is no more than 500 square feet in size and contained entirely
within an existing single-family structure. A junior accessory dwelling unit may include separate sanitation facilities,
or may share sanitation facilities with the existing structure.
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Attachment 4: State Standards Checklist (As of January 1, 2017)
YES/NO

STATE STANDARD*

GOVERNMENT
CODE SECTION

Unit is not intended for sale separate from the primary residence and may be
rented.

65852.2(a)(1)(D)(i)

Lot is zoned for single-family or multifamily use and contains an existing, singlefamily dwelling.

65852.2(a)(1)(D))ii)

Accessory dwelling unit is either attached to the existing dwelling or located
within the living area of the existing dwelling or detached from the existing
dwelling and located on the same lot as the existing dwelling.

65852.2(a)(1)(D)(iii
)

Increased floor area of an attached accessory dwelling unit does not exceed 50
percent of the existing living area, with a maximum increase in floor area of
1,200 square feet.

65852.2(a)(1)(D)(iv
)

Total area of floor space for a detached accessory dwelling unit dies not exceed
1,200 square feet.

65852.2(a)(1)(D)(v
)

Passageways are not required in conjunction with the construction of an
accessory dwelling unit.

65852.2(a)(1)(D)(vi
)

Setbacks are not required for an existing garage that is converted to an
accessory dwelling unit, and a setback of no more than five feet from the side
and rear lot lines are not required for an accessory dwelling unit that is
constructed above a garage.

65852.2(a)(1)(D)(vi
i)

(Local building code requirements that apply to detached dwellings are met, as
appropriate.

65852.2(a)(1)(D)(vi
ii)

Local health officer approval where a private sewage disposal system is being
used, if required.

65852.2(a)(1)(D)(ix
)

Parking requirements do not exceed one parking space per unit or per bedroom. 65852.2(a)(1)(D)(x
These spaces may be provided as tandem parking on an existing driveway.
)
* Other requirements may apply. See Government Code Section 65852.2
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